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PREAMBLE 

This First Amended Consent Decree incorporates changes and additions to the remedial 

work performed and ongoing work to be performed by Manville Sales Corporation (now known 

as Johns Manville) under the original Consent Decree in this action, which was entered on or 

about March 18, 1988. TheFirst Amended Consent Decree also restates and updates certain 

other provisions in the original Consent Decree. When entered by the Court, this First Amended 

Consent Decree will be the governing document defining responsibilities for work by Johns 

Manville at its facility, as defined in Exhibit 3, in Lake County, Illinois. 

A. The United States Environmental Protection Agency ("U.S. EPA"), pursuant to 

Section 105 of the Comprehensive Environmental Response, Compensation, and Liability Act 

("CERCLA"), 42 U.S.C. § 9605, placed the Johns Manville Waukegan Disposal Area in 

Waukegan, Illinois on the National Priorities List ("NPL"), which is set forth at 40 C.F.R. Part 

300, Appendix B, by publication in the Federal Register on September 8, 1983, 48 Fed. Reg. 

40658; 

B. U.S. EPA and Manville Sales Corporation, now known as Johns Manville, on 

June 14, 1984, entered into an Administrative Order by Consent ("Consent Order"), under which 

Manville Sales Corporation agreed to conduct a Remedial Investigation and Feasibility Study 

("RI~S") pursuant to 40 C.F.R. Part 300 for the Johns Manville Waukegan Disposal Area. At 

various times, Manville Sales Corporation has been known as Johns-Manville Sales Corporation, 

Schuller International, Inc., Johns Manville International, Inc. and is currently known as Johns 

Manville. For purposes of this First Amended ConsentDecree, Manville Sales Corporation and 
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these other entities shall be referred to as "JM"; 

C. JM submitted a Remedial Investigation ("RI") Report on July 3, 1985, and 

submitted a Feasibility Study ("FS") Report in December 1986 recommending remedial action 

consisting, inter alia, of an 18-inch thick soil cover with vegetation over specified areas of the 

Waukegan Disposal Area; 

D. The U.S. EPA submitted an Addendum to the Final Feasibility Study Report on 

January 28, 1987, which recommended, inter ~ a cover thickness of 24 inches of compacted, 

non-asbestos-containing material, with vegetation, to be placed over the specified areas of the 

Waukegan Disposal Area; 

E. The FS Report, as modified by the Addendum, contained a proposed plan for a 

remedial action at the Johns Manville Waukegan Disposal Area; 

F. On or about January 23, 1987, U.S. EPA, pursuant to Section 117 of CERCLA, 

42 U.S.C. § 9617, published notice of the completion of the RI/FS and of the proposed plan for 

a remedial action and provided opportunity for public comment to be submitted in writing to 

U.S. EPA in February 1987 or orally at a public meeting held inthe City of Waukegan, Illinois, 

on February 9, 1987; 

G. U.S. EPA, pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, has kept a 

transcript of the public meeting and has made this transcript available to the public; 

H. Various persons provided comments on U.S. EPA’s proposed plan for a remedial 

action, and U.S. EPA provided a summary of responses to the significant comments, criticisms 

and new data submitted during the aforementioned comment period; 
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I. On January 17, 1987, U.S. EPA, pursuant to Section 122 of CERCLA, 42 U.S.C. 

§ 9622, notified JM that the U.S. EPA had determined JM to be a potentially responsible party 

("PRP") regarding the proposed remedial action at the Johns Manville Waukegan Disposal Area 

and JM responded to such notice; 

J. Considering the proposed plan for remedial action and the public comments 

received, U.S. EPA reached a decision on a final remedial action plan; 

K. U.S. EPA’s decision on a remedial action was incorporated in an Original Record 

of Decision, ("Original ROD") which was executed on June 30, 1987, to which the State of 

Illinois ("State") gave its concurrence; 

L. On January 22, 1988, the United States of America filed a Complaint against 

Manville Sales Corporation (now known as Johns Manville or JM) under Sections 106 and 107 

of CERCLA, 42 U.S.C. §§ 9606 and 9607, for reimbursement of costs and performance of 

remedial action at the Johns Manville Waukegan Disposal Area. The State of Illinois filed a 

motion for leave to intervene in the action, which was granted on February 26, 1988. The action 

was resolved in a Consent Decree entered by this Court on or about March 18, 1988 (the 

"Original Consent Decree"), in which JM agreed to implement the remedial action plan in the 

Original ROD. The State of Illinois was a party to the Original Consent Decree; 

M. During construction of the remedy, pursuant to work plans approved by U.S. EPA 

with Illinois EPA concurrence, JM implemented additional work and several changes to the 

remedy outlined in the Original ROD and the Original Consent Decree. On February 9, 1993, 

U.S. EPA issued an Explanation of Significant Differences ("First ESD") to the Original ROD, 

pursuant to Section 117(c) of CERCLA, 42 U.S.C. Section 9617(c), and 40 C.F.R. 
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§ 300.435(c)(2)(i), to explain the differences between the action actually taken and the remedy 

described in the Original ROD, and the reasons for the changes. The First ESD also requiredthat. 

certain land use restrictions be placed on the property to ensure the integrity of the constructed 

remedy. The First ESD is attached at Exhibit 1. Several of the changes set forth in the First ESD 

require modifications to the Original Consent Decree; 

N. In 1985, JM ceased all manufacturing of asbestos products at the Johns Manville 

Waukegan Area. In 1998, JM ceased all remaining manufacturing at the Johns Manville 

Waukegan Area, causing U.S. EPA to evaluate how the Johns Manville Waukegan Disposal 

Area might be permanently closed. In the course of this evaluation, U.S. EPA determined that 

additional work and several changes (over and above those enumerated in the First ESD) were 

required in the remedial action set forth in the Original ROD and Original Consent Decree. On 

Septembei" 22, 2000, U.S. EPA issued a Second Explanation of Significant Differences ("Second 

ESD") to the Original ROD, pursuant to Section 117(c) of CERCLA, 42 U.S.C. Section 9617(c), 

and 40 C.F.R. ~§ 300.435(c)(2)(i). The Second ESD explains the necessity and reasons for the 

further changes to the Original ROD and is attached at Exhibit 2. Several of the changes set 

forth in the Second ESD require modifications to the Original Consent Decree. Since 1998, the 

parties have discovered further asbestos contamination in several areas on and/or adjacent to the 

Johns Manville Waukegan Disposal Area, including Sites 1, 2, 3, 4, 5, 6 and 7 as approximately 

depicted in Exhibit 4. This First Amended Consent Decree does not include response actions for 

.C. 

these areas; however these Sites will be addressed by separate actions. 

O. Pursuant to Section 121 of CERCLA, 42 U.S.C. § 9621, the remedial action 

selected in the ROD, as modified to include the First ESD and Second ESD (the "ROD as 
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Modified"), attains legally applicable or relevant and appropriate standards, requirements, criteria 

or limitations under Federal environmental law and State environmental or facility siting law; 

P. U.S. EPA, the State of Illinois and JM have determined that the remedial action 

plan adopted by U.S. EPA in the ROD as Modified will attain a degree of clean-up of hazardous 

substances, pollutants and contaminants released into the environment and of control of further 

releases which, at a minimum, assures protection of human health and the environment within 

the Facility; 

Q. The remedial action plan in the ROD as Modified is in accordance with Section 

121 of CERCLA, 42 U.S.C. § 9621, and with the National contingency Plan ("NCP"), 40 C.F.R. 

Part 300; 

R. Under Section V of the Original Consent Decree in this action, JM agreed to 

perform the remedial work required in the Original ROD. In Section V of this First Amended 

Consent Decree, JM agrees to perform the work required in the ROD as Modified. U.S. EPA 

and the State have determined that JM is qualified to implement the work required under this 
k 

First Amended Consent Decree; 

S. The Illinois Environmental Protection Agency ("Illinois EPA") is a party to this 

First Amended Consent Decree pursuant to Section 4 of the Illinois Environmental Protection 

Act, 415 ILCS 5/4 (2002); and 

T. The Parties recognize, and the Court by entering this Consent Decree, finds that 

entry of this First Amended Consent Decree, will avoid prolonged and complicated litigation 

between the Parties, and wiU expedite cleanup of the Facility. 

NOW, THEREFORE, it is hereby Ordered, Adjudged and Decreed: 
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I. JURISDICTION 

1. This Court has jurisdiction over the subject matter herein, and over the parties 

consenting hereto. JM shall not challenge the terms of this First Amended Consent Decree or the 

Court’s jurisdiction to enter and enforce it. 

II. PARTIES BOUND 

2. This First Amended Consent Decree applies to and is binding upon the United 

States and the State and upon JM and its successors and assigns, including any reorganized 

company of JM. The undersigned representatives of JM and the State of Illinois and the 

Assistant Attorney General for the Environment and Natural Resources Division of the 

Department of Justice each certifies that he or she is fully authorized to enter into the terms and 

conditions of this First Amended Consent Decree and to execute and legally bind such Party to 

this document. 

3. JM shall provide a copy of this First Amended Consent Decree to the contractors 

hired to perform the work required by this First Amended Consent Decree and shall require the 

contractors to provide a copy thereof to any subcontractor retained to perform any part of the 

required work. Notwithstanding the terms of any contract, however, JM is responsible for 

compliance with this First Amended Consent Decree, and for ensuring that its contractors and 

subcontractors comply with the Decree. 

III. DEFINITIONS 

Whenever the following terms are used in this First Amended Consent Decree and 
. 

any Exhibits attached hereto, the definitions specified in this Section shall apply: 



10


(a) "Contractor" means the company or companies retained by or on behalf 

ofJM to undertake and complete the work required by this First Amended Consent Decree. 

Each contractor and subcontractor shall be qualified to do those portions of the work for which it 

is retained. 

(b) "’Facility" means only the area within the boundaries depicted on the 

facility map attached hereto as Exhibit 3. The Facility is located within Lake County, Illinois 

generally south of Illinois Beach State Park, west of Lake Michigan, north of Greenwood 

Avenue and east of the Union Pacific Railroad Line. The Facility does not include JM’s former 

manufacturing area, which is currently enrolled in the State of Illinois Site Remediation Program 

and is approximately depicted in Exhibit 5. The Facility does not include any areas adjacent to 

and/or outside of the boundaries set forth in Exhibit 3. 

(c) "Future liability" refers to liability for the area within the Facility 

boundaries depicted in Exhibit 3 arising after Certification of Completion of Work/Remedial 

Action by U.S. EPA and Illinois EPA, pursuant to Section XXII hereof. 

(d) "Hazardous substance" shall have the meaning provided in Section 

101(14) of CERCLA, 42 U.S.C. § 9601(14). 

(e) "Illinois EPA’" means the Illinois Environmental Protection Agency. 

(f) "’JM" means Johns Manville and its predecessor companies, Manville 

Sales Corporation, Johns-Manville Sales Company, Johns Manville International, Inc. and 

Schuller International, inc. and their predecessors, successors and assigns. 

(g) "Johns Manville Waukegan Disposal Area" means the portion of the 

Johns Manville owned property in Waukegan, Illinois that was placed on the National Priorities 
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List ("NPL"), set forth at 40 C.F.R. Part 360, Appendix B, by publication in the Federal Register 

on September 8, 1983, 48 Fed. Reg. 40658; 

(h) "National Contingency Plan" or "’NCP" shall mean the National Oil and 

Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of 

CERCLA, 42 U.S.C. § 9605, codified at 40C.F.R. Part 300, and any amendments thereto. 

(i) "Non-asbestos-containing materials or soils" means materials or soils 

which have been determined to contain asbestos at or below background, in accordance with 

methods approved in the Phase II Work Plans. 

(j) "O & M Manual" means the Second Draft Operation and Maintenance 

Plan dated February 28, 1992 ("O & M Manual") including any amendments thereto approved 

by U.S. EPA with the concurrence of Illinois EPA. 

(k) "Original Consent Decree" means the Consent Decree entered by this 

Court on March 18, 1988 in United States et al. v. Manville Sales Corporation, Civil Action No. 

88 C 630 (N.D. Ill.). 

(1) "Original Record of Decision" means the Record of Decision signed by 

the Regional Administrator for the Johns Manville Waukegan Disposal Area dated 

June 30, 1987. 

(m) "Parties" means the United States of America, the State of Illinois and 

JM. 

(n) "Phase II Remedial Work Plans" means the Final Remedial Work Plans 

and otherFinaI Plans as approved or modified pursuant to Paragraph 15(h) for implementation of 

the remedial work required by Paragraph 15 and the ROD as Modified, and any amendments to 
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those Plans approved by U.S. EPA with the concurrence of Illinois EPA. 

(o) "Plaintiffs" means the United States of America and the State oflllinois~ 

(p) "Record of Decision (ROD)as Modified" means the Original Record of 

Decision dated June 30, 1987 as modified by an Explanation of Significant Differences dated 

February 9, 1993, and a Second Explanation of Significant Differences dated September 22, 

2000. 

(q) "Remedial Action" means the Work as defined herein. 

(r) "Response Costs" means any costs incurred by the United States or the 

State pursuant to 42 U.S.C. §§ 9601 et seo~_, or State law in connection with the Facility. 

(s) "Revised (Amended) Remedial Work Plan" means the Remedial Work 

Plan adopted by U.S. EPA for implementation of remedial work at the Facility as approved under 

the Original Consent Decree, including the O & M Manual (defined above) as amended, and any 

amendments to thatRemedial Work Plan approved by U.S. EPA. 

(t) "State" means the State of Illinois. 

(u) "United States" means the United States of America. 

(v) ’’U.S. EPA" means the United States Environmental Protection Agency. 

(w) ’’U.S. DOJ" means the United States Department of Justice. 

(x) "Vegetated Soil Cover" means a minimum of 24 inches of compacted 

non-asbestos-containing soils with the following minimum composition: six inches of sand 

overlain by 15 inches of native clayey soil, three inches of topsoil and a vegetation cover. On 

sloped surfaces (greater than 20% ) or other surfacesagreed to by the Parties and memorialized 

in an approved Phase II Remedial Work Plan pursuant to Paragraph 15(h), the six inch sand layer 
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may be replaced with eight inches of clayey soil (making a total of 23 inches of clay). 

(y) "Waste Material" means any hazardous substance, as defined by 

42 U.S.C. § 9601(14); or pollutant or contaminant as defined by 42 U.S.C. § 9601(33). 

(z) "Work" means the implementation, in accordance with Section V hereof, 

of the Revised (Amended) Remedial Work Plan, the O & M Manual (as amended) and the Phase 

II Remedial Work Plans and any schedules or plans required to be submitted pursuant to those 

documents, and includes the reservation of environmental easement/restrictive covenants in 

accordance with Section VIII. 

IV. GENERAL PROVISIONS 

Financial Responsibility 

5. Before entry of the Original Consent Decree in this action, JM established a cash 

escrow account ("Escrow Account") in an Illinois bank, in favor of the United States. 

6. JM funded the Escrow Account with $3.5 million in cash. During the course of 

the workrequired by the Original Consent Decree the balance of the Escrow was expended and 

the+account closed, with U.S. EPA approval. 

7. A second account ("Second Account") was established subsequently by JM, in 

favor of the United States. JM shall ensure that the funds in this Second Account total a 

minimum of $500,000 at all times, until a Certificate of Completion of Work/Remedial’Action is 

issued pursuant to Section XXII of this First Amended Consent Decree, unless otherwise agreed 

by the parties. Any money (inCluding principal and accrued interest) left in the Second Account 

at the time of issuance of the Certificate of Completion of the Work/Remedial Action will revert 

to JM, without restriction, within thirty days of issuance of the Certificate of Completion of 
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Work/Remedial Action. 

8. In addition to the foregoing requirements of this Section IV, JM shall maintain 

i 

sufficient funds to assure the uninterrupted progress and timely completion of all phases of the 

Work required hereunder. JM shall submit periodic financial reports to the United States b.nd the 

State, on January 31 of each year, that identify cash flow projections and project the level of 

funds that will be necessary for the Work for the succeeding one year period. 

Commitment of JM 

9. r JM agrees to finance and perform the Work as it is defmed in Subparagraph 4(z) 

and in Section V of this First Amended Consent Decree. As so defined, the Work shall be 

completed in accordance with the standards, specifications and within the time periods set forth 

in this First Amended Consent Decree, including the Revised (Amended) Remedial Work Plan, 

the O & M Manual and the Phase H Remedial Work Plans. 

10. Nothing in this Consent Decree shall constitute a preauthorization claim against 

the Hazardous Substance Superfimd within the meaning of Section 111 of CERCLA, 42 U.S.C. 

§ 9611. 

11. This Consent Decree was negotiated by the Parties in good faith to avoid 

protracted, expensive litigation. The Parties agree that nothing herein and no performance 

hereunder shall constitute or be construed or used as an admission or acknowledgment of the 

factual or legal allegations of the Complaint, Administrative Order or this Decree, or of any 

liability, fault or wrongdoing under any law, rule or regulation by JM. 

Permits and Approvals 

12. All activities undertaken by JM pursuant to this Consent Decree shall be 
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undertaken in accordance with the requirements of all applicable local, state and federal laws, 

regulations and permits, except that CERCLA § 121(e)(1), 42 U.S.C. § 9621(e)(1), shall apply to 

Work performed on-site, including excavation and dredging of sand and other materials from the 

Borrow Pit as identified and approximately delineated in Exhibit 3. The United States and the 

State have determined that the obligations and procedures authorized under this First Amended 

Consent Decree are consistent with the authority of the United States and the State under 

applicable law to establish appropriate remedial measures for the Facility. 

13. JM shall obtain all permits or approvals which are necessary to perform work off-

site under federal, state or local laws and shall submit timely applications and requests for any 

such permits and approvals. 

V. PERFORMANCE OF THE WORK 

14. Under the Original Consent Decree, JM submitted a Revised (Amended) 

Remedial Work Plan to U.S. EPA and Illinois EPA to implement the work outlined in the 

Original Decree. U.S. EPA approved the Revised (Amended) Remedial Work Plan with the 

concurrence of Illinois EPA. Pursuant to that Plan, JM has performed the remedial activities 

summarized in Subparagraphs (a) through (r) below. Under this First Amended Consent Decree, 

JM agrees to perform the activities necessary to maintain the effectiveness of these remedial 

actions, as required under the O&M Manual. These activities are also described in 

Subparagraphs (a) through (r) below. These activities shall be performed in accordance with the 

schedules in the O&M Manual. 

(a) Waste materials/soil in the inactive waste disposal areas of the Site 

(marked on Exhibit 6, and excluding peripheral roads) was graded and covered with a minimum 
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of 24 inches of compacted non-asbestos-containing soils. Except on sloped surfaces (greater 

than 20%), the cover consists of six inches of sand overlain by 15 inches of native clayey soil as 

described in the Feasibility Study. On sloped surfaces, the six inch sand layer was replaced with 

eight inches of clayey soil (making a total of 23 inches of clay) which provides equivalent 

freeze/thaw protection as the cover for level areas. In either case, three inches of topsoil was 

placed over the clayey soil cover, and a vegetation cover has been established. JM has graded 

and covered Waste materials/soil in a certain inactive waste disposal area of the Facility known 

as Area Z (marked on Exhibit 6, and excluding peripheral roads) with a minimum six inch 

compacted gravel layer overlain by a minimum two inch thick bituminous pavement cover. JM 

shall maintain the Facility cover, which includes the vegetative soil cover, asphalt cover and 

riprap outlined in Exhibit 6, according to the O & M Manual. 

(b) The asbestos disposal pit was closed in June 1989 and was provided 24 

inches of cover as described above, in accordance with the National Emission Standards for 

Hazardous Air Pollutants ("NESHAP") requirements located at 40 C.F.R. § 61.151. JM shall 

maintain the closed asbestos disposal pit in accordance with the O & M Manual. 

(c) The miscellaneous disposal pit was covered with non-asbestos containing 

materials and soils and will be closed pursuant to Paragraph 15 below. The sludge disposal pit 

was provided with a vegetative soil cover in accordance with Subparagraph (a) above. 

(d) Except as provided in any work plan approved by U.S. EPA with Illinois 

EPA concurrence, any asbestos-containing material generated from demolition, reconstruction, 

dredging or other activities on site after June 1989 has and shall be disposed of off-site in an 

approved landfill. 
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(e) A soil cover monitoring program was developed and shall be implemented 

by JM as set forth in the O & M Manual, to ensure that no asbestos or asbestos-containing 

material reaches the surface of the cover and becomes releasable to the air in the future; 

(f) Where feasible, one layer of nominal 12,inch thick riprap was placed on 

the interior slopes of the wastewater treatment system components, including the pumping 

lagoon, industrial canal, collection basin, catch basin and mixing basins..¯ Four-inch thick 

bedding material was used to prevent erosion of soil beneath the riprap. All other exposed ¯ 

interior slopes were provided with¯the soil cover as described in Subparagraph (a) above, with 

the exception of areas used for ongoing miscellaneous waste disposal prior to completion of the 

remedial action. These areas were covered with 26 inches of clayey soils which shall be 

protected against erosion. JM shall maintain the riprap and vegetative soil cover in accordance 

with the O & M Manual and Phase II Remedial Work Plans. 

(g) A plan was developed, and JM shall continue to implement the plan to 

ensure that no asbestos containing sludge is dredged from the wastewater treatment system in the 

future unless specified in a work plan approved by U.S. EPA with Illinois EPA concurrence. 

This plan includes (i) the discontinuance of systematic dredging activities in the 33-acre settling 

basin, and (ii) a one-time dredging of all waterways leading to the settling basinto a depth that 

exceeds the depth range of JM’s dredging equipment. The sludge generated as a result of(ii) 

above was deposited in the settling basin. Any sludge removed from the settling basin in the 

future shall be tested for asbestos using U.S. EPA approved methods and disposed of in 

accordance with the Resource Conservation and Recovery Act, NESHAP and other applicable 

law. 
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(11) The north, west, and south slopes of the waste disposal area were sloped 

with non-asbestos-containing soil to a ratio of two horizontal to one vertical and provided with a 

vegetative soil cover as described in Subparagraph (a) above (see Exhibit 6). JM shall maintain 

the slopes and v.egetative soil cover in accordance with the O & M Manual. 

(i) A minimum of 24 inches of non-asbestos-containing soil was placed on 

top of all dikes and dike roadway on-site. On heavily used dike roadways this 24 inches included 

a minimum 12 inch thick, non-asbestos-containing sand layer overlain by 12 inches compacted 

gravel, and on lightly traveled dike roadways it included a minimum 14 inch thick, non-asbestos-

containing sand layer overlain by 10 inches of compacted gravel. JM shall maintain the soil 

cover and gravel surfaces in accordance with the O & M Manual. 

(j) A groundwater and surface water detection-monitoring system was 

developed and shall be operated and maintained by JM as follows: 

(1) A system of monitoring wells and surface water monitoring 

locations has been established, approximately as indicated on Exhibit 7, consistent with the 

Revised (Amended) Remedial Work Plan. 

(2) The wells were sampled quarterly for two years for asbestos, lead, 

chromium, arsenic and other organic and inorganic water quality parameters which are 

Hazardous Substances which can be attributed to waste disposal practices at the Facility based on 

a source list identifying chemicals received and used by JM at the Waukegan Plant. This source 

list was provided to U.S. EPA and Illinois EPA in the Revised (Amended) Remedial Work Plan 

and indicated materials used in each process or to produce each end product as well as material 

used for general applications at the Facility; 
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(3) Except as described below in Subparagraph (4), JM conducted 

further monitoring every five years for parameters determined by U.S. EPA and Illinois EPA 

based on existing data. Except as described below in Subparagraph (4), JM shall continue to 

conduct further ground water and surface water monitoring every five years forparameters set 

forth in the O & M Manual at the locations approximately as indicated on Exhibit 7A for at least 

30 years after entry of the First Amended Consent Decree. 

(4) In the event any measured groundwater quality parameter is 

statistically determined to exceed background (upgradient) levels or the most stringent state or 

federal promulgated drinking water standards (i.e., maximum contaminant levels ("MCLs") or 

equivalent where no MCL has been promulgated), whichever is higher, the contingency plan 

shall be implemented. JM retains the right to seek alternate concentration limits ("ACLs") in the 

event of such exceedances. The level of asbestos in groundwater which shall cause the 

contingency plan to go into effect shall be 7.0 million fibers per liter greater than 10 micrometers 

in length, or whatever groundwater standard for asbestos is promulgated and is in effect at the 

time any periodic review is conducted pursuant to Section 121(c) of CERCLA, 42 U.S.C. 

§ 962I(c). The level of arsenic which shall cause the contingency plan to go into effect shall be 

50 ug/l and the level of antimony which shall cause the contingency plan to go into effect shall 

be 6 ug/1 or whatever groundwater standard for arsenic and antimony is promulgated and is in 

effect at the time any periodic review is conducted pursuant to Section 121(c) of CERCLA, 42 
! 

U.S.C. § 9621(c). 

(5) In the event any measured surface water quality parameter is 

statistically determined to exceed background levels or the most stringent state or federal 
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established surface water standards (i.e., Illinois Water Quality Standards and/or numerical 

standards established in the Great Lakes Water Quality Agreement of 1978, or equivalent where 

no such standards have been promulgated), whichever is higher, the contingency plan shall be 

implemented as approved by U.S. EPA with Illinois EPA concurrence. JM retains the right to 

seek alternate concentration limits ("ACLs") in the event of such exceedances. The level of 

asbestos and arsenic in surface water which shall cause the contingency plan to go into effect 

shall be 7.0 million fibers (longer than 10 micrometers in length) per liter asbestos and 50 ug/1 

for total arsenic or whatever applicable surface water standards for asbestos or arsenic are 

promulgated and are in effect at the time any periodic review is conducted pursuant to Section 

121(c) of CERCLA, 42 U.S.C. § 9621(c), including 35 IL. Admin. Code 302.504(c). 

(6) Within 60 days of an exceedance as described in either paragraph 

(4) or paragraph (5) above, JM shall submit to U.S. EPA and Illinois EPA for approval, a 

contingency plan, which shall require appropriatemonitoring and assessment to confirm the 

exceedance and identify any causes, evaluation of potential remedial alternatives, and 

implementation of a remedial alternative consistent with the National Contingency Plan as it may 

be amended. JM shall implement the contingency plan as approved by U.S. EPA with Illinois 

EPA concurrence. 

(7) This monitoring program shall continue for a minimum of 30 years 

after entry of the First Amended Consent Decree and shall be conducted in accordance with the 

O & M Manual. After that time, U.S. EPA and the State will evaluate the need for further 

monitoring and require appropriate action to be taken by JM; 
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(k) An air monitoring program was developed and operated and shall be 

maintained by JM as follows: 

(1) During certain remedial construction activities, air monitoring as 

described in Exhibit 8 wasconducted; 

(2) After completion of remedial construction and establishment of 

vegetation on the cover at the Site, JM conducted air sampling to determine concentrations of 

asbestos, lead and total suspended particulates ("TSP") in the air using a sufficient number of 

monitoring stations to thoroughly characterize background, on-site and downwind air quality. 

Sampling was conducted during the dry season and did not immediately follow a rainfall event, 

as approved by U.S. EPA and Illinois EPA technical staffs. 

(3) Except as described in Subparagraph (4) below, the above 

Sampling shall be repeated every five years. 

(4) In the event concentrations of monitored substances are 

statistically determined to exceed applicable established ambient air quality standards (if any), or 

background levels, whichever are higher, then the contingency plan Shall be implemented. 

(5) Within 60 days of an exceedance as described in paragraph (4) 

above, JM shall submit to U.S. EPA and Illinois EPA a contingency plan, which shall require 

appropriate monitoring and assessment to confirm the exceedance and identify any causes, 

evaluation of potential remedial alternatives, and implementation of a remedial alternative 

consistent with the National Contingency Plan as it may be amended. If an exceedance is 

determined not to be attributable to releases from the Facility, there shall be no further action 

relative to such exceedance under this First Amended Consent Decree: JM shall retain the right 



22 

to apply for appropriate variances. JM shall implement the contingency plan as approved by 

U.S. EPA with Illinois EPA concurrence. 

(6) This monitoring program shall continue for a minimum of 15 years 

and shalLbe conducted in accordance with the O & M Manual. After that time, U.S. EPA and 

the State shall evaluate the need for further monitoring and require appropriate action to be taken 

byJM. 

(1) Debris from the beach next to the east end of the Facility was periodically 

cleaned up and shall continue to be periodically cleaned up in accordance with the Phase II Work 

Plans and O & M Manual. 

(m) The eastern site boundary was fenced to limit access. 

(n) Additional warning signs were placed along the Site perimeter. 

(o) The southeast ditch (see Exhibit 6) was closed as described in 

Subparagraph (f) above. 

(p) The active waste disposal areas (miscellaneous disposal pit, sludge 

disposal pit, and wastewater treatment system) were sampled. JM provided vegetative soil cover 

over the sludge disposal pitin accordance with Subparagraph (a) above. JM shall maintain the 

vegetative soil cover on the sludge disposal pit in accordance with the O & M Manual. JM shall 

maintain Facility surface water at such levels to ensure that no water-covered asbestos-containing 

waste materials become exposed or dry out, except to the extent required by work plans approved 

pursuant to Paragraph 15(h), until the wastewater treatment ponds and system are closed 

pursuant to Paragraph 15 below. While performing activities pursuant to a work plan approved 

pursuant to Paragraph 15(h), JM shall maintain water levels as therein directed. 
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(q) The open area in the northeast comer of the miscellaneous disposal pit (see 

Exhibit 6)was closed as described in Subparagraph (a) above. 

(r) Peripheral ditches were constructed to collect site run-offand channel it to 

the industrial canal. 

15. (a) Phase 1I Remedial Work Plans are required to provide for implementation 

of the remedial activities in the Second ESD. According to the schedules set forth in this 

Paragraph, JM shall submit to U.S. EPA and Illinois EPA the Phase II Remedial Work Plans for 

U.S. EPA’approval with Illinois EPA concurrence according to the procedures in Paragraph 

15(h). The Phase II Remedial Work Plans shall provide for construction and implementation of 

the remedy in the Second ESD and achievement of the performance standards in Paragraph 15(a) 

through (g) of this First Amended Consent Decree and the Second ESD. 

(b) Each of the draft Phase II Remedial Work Plans required pursuant to this 

paragraph below, shall include, at a minimum, the following elements: 

- 30 percent design plan drawings and specifications 

-Site Health and Safety Plan 

:Emergency and Contingency Plan 

-Quality Assurance Project Plan and Sampling and Analysis Plan for all 
sampling activities 

-Monitoring Plan - including Air Monitoring Program 

-Equipment and Personnel Decontamination Procedures 

-Methodology and schedule for the Operation and Maintenance activities 
necessaryto maintain the effectiveness of the remedial activities required 
in this paragraph 
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- Schedule for completion of the remedial activities in this paragraph 

Each of the final Phase II Remedial Work Plans shall include the same elements as the 

corresponding draft Phase II Remedial Work Plan, with the exception that the design plan 

drawings and specification shall be at the 95 percent complete level. 

(c) JM shall close the miscellaneous disposal pit and the portion of the 

collection basin where waste materials were deposited as depicted in Exhibit 9, in accordance 

with 35 Ill. Adrnin. Code Part 814, or an adjusted standard of 35 Ill. Admin. Code Part 814 as 

determined by the Illinois Pollution Control Board pursuant to 415 ILCS 5/28.1, and any 

applicable Order of the Circuit Court in Lake County in Case No. 01CH857. JM shall submit a 

drat~ Part 814 Work Plan, including any adjusted standards petition, to U.S. EPA and Illinois 

EPA on or before July 11, 2003. Within 30 days of JM’s receipt ofU.S. EPA and Illinois EPA’s 

comments on the draft Part 814 Work Plan, including any adjusted standards petition, JM shall 

either file a petition with the Illinois Pollution Control Board for an adjusted standard to 35 Ill. 

Admin Code 814 for the closure of the miscellaneous disposal pit orsubmit a draft Phase II 

Work Plan providing for final closure of the miscellaneous disposal pit in accordance with 35 Ill. 

Adm. Code Part 814 to U.S. EpA and Illinois EPA for approval. In the event that JM submits an 

adjusted standards petition to the Pollution Control Board, JM shall submit a draft Phase II 

Remedial Work Plan to U.S. EPA and Illinois EPA within 60 days after the Illinois Pollution 

Control Board’s final decisionon JM’s adjusted standards petition, which shall provide for 

closure of the miscellaneous disposal pit and the portion of the collection basin where waste 

materials were deposited in compliance with 35 Ill. Admin. Code Part 814 or an adjusted 

standard as determined by the Illinois Pollution Control Board. Upon written notificatiOn by 
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U.S. EPA, or entry of this First Amended Consent Decree, whichever is later, JM shall 

implement the Final Phase II Remedial Work Plan for the miscellaneous disposal pit as approved 

or modified pursuant to the procedures in Paragraph 15(h) according to the schedule in the Final 

Phase II Remedial Work Plan. 

(d) By September 30, 2003, JM shall submit a draft Phase II Remedial Work 

Plan for the waste treatment ponds to U.S. EPA and Illinois EPA, which shall provide for 

implementationofthe following remedial activities: 

(1) JM shall close the wastewater treatment ponds, which include, but 

is not limited to, the paper mill ditch, catch basin, mixing basin, and the settling basin. 

(2) JM closure activities shall include: (i) stopping the pumping of 

storm water runoffinto the wastewater treatment ponds and system; and (ii) placing and 

¯ maintaining a vegetated soil cover over the closed wastewater treatment ponds and system. The 

vegetated soil cover shall consist of a minimum of 24 inches of compacted non-asbestos-

containing soils with the following minimum composition: six inches of sand overlain by 15 

inches of native clayey soil, three inches of topsoil and a vegetation cover. The six-inch sand 

layer may be replaced with eight inches of clayey soil (making a total of 23 inches of clay). In 

¯ the draft Phase II Work Plan, JM may submit a petition to U.S. EPA and Illinois EPA in support 

of an alternative cover over the settling basin instead of the vegetated ¯soil cover. JM’s petition 

shall demonstrate that such alternative cover is as protective of human health and the 

environment as the vegetated soil cover. U.S. EPA, with the concurrence of Illinois EPA, shall 

determine in its unreviewable discretion whether to approve the use of an alternative cover. JM 

shall place and maintain the alternative cover over the settling basin if approved by U.S. EPA 
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with Illinois EPA concurrence in the Final Phase II Work Plan. 

(3) During wastewater treatment system closure activities, JM shall 

conduct surface water monitoring for surface water quality parameters, including but not limited 

to asbestos, antimony and arsenic, at the locations set forth in Exhibit 7A in accordance with the 

Final Phase II Work Plan. JM shall not exceed asbestos levels of 7.0 million fibers per liter 

greater than 10 micrometers in length, arsenic levels of 50 ug/1 or antimony levels of 6 ug/1 at the 

sampling points in Exhibit 7A. If JM exceeds these levels during the implementation of 

wastewater treatment system closure activities, JM shall implement the contingency plan set 

forth in the Final Phase II Remedial Work Plan. After certification of construction of the 

vegetated soil cover in Paragraph 15(d)(2), JM shall continue to conduct the surface water 

monitoring and implement the contingency plan requirements set forth in Paragraph 

14(j)(3),(5)(6) and (7). 

(4) Upon notification by U.S. EPA, or entry of this First Amended 

Consent Decree, whichever is later, JM shall implement the Final Phase II Remedial Work Plan 

for the waste treatment ponds and system as approved or modified pursuant to Paragraph 15(h) 

acc6rding to the schedule in the Final Phase II Remedial Work Plan -~ 

(e) Within 150 days of notification by U.S: EPA of the completion of the 

drainage of the settling basin, JM shall submit a draft Phase II Remedial Work Plan for the 

collection basin, industrial canal and pumping lagoon to U.S. EPA and Illinois EPA, which shall 

provide for implementation of the following remedial activities: 

(1) JM sampled the sediments in the water filled portion of the 
j. 

collection basin, industrial canal, and the pumping lagoon for asbestos and found levels of 
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asbestos exceeding 1%. JM shall implement the following actions: (i) cap or remove the 

asbestos-containing sediments of these waterways in compliance with federal and state laws; (ii) 

ensure that thesoil cover on the side slopes of the industrial canal, pumping lagoon and borrow 

pit remain protected from erosion; (iii) implement a program to pick up visible debris in these 

waterways; and (iv) keep the outlet pipe from the industrial canal to Lake Michigan open and 

free of debris, except as provided by a contingency plan approved by U.S. EPA with Illinois EPA 

concurrence. 

(2) During implementation of the remedial activities in Paragraph 

15(e)(1)(i), JM shall conduct surface water monitoring for’surface water quality parameters, 

including but not limited to asbestos, antimony and arsenic in accordance with the Final Phase II 

Remedial Work Plan. JM shall not exceed asbestos levels of 7.0 million fibers per liter greater 

than 10 micrometers in length, arsenic levels of 50 ug/1 or antimony levels of 6 ug/1 at the 

locations identified in the Phase II Work Plan, including the Industrial Canal pipe Connection to 

Lake Michigan and the northern boundary of the Facility including the Illinois Nature Preserve. 

If~ exceeds these levels during implementation of the remedial activities in Paragraph 

15(e)(1)(i), JM shall implement the contingency plan set forth in the Final Phase II Remedial 

Work Plan. After certification of construction of the remedial activities in Paragraph 15(e)(I)(i), 

JM shall continue to conduct the surface water monitoring and implement the contingency plan 

requirements set forth in Paragraph 14(j)(3),(5),(6) and (7). JM shall implement any additional 

surface water monitoring required by U,S. EPA with the concurrence of Illinois EPA subject to 

dispute resolution procedures of Section XH. 

(3) JM shall implement the Final Phase II Remedial Work Plan for the 
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collection basin, industrial canal and pumping lagoon as approved or modified pursuant to 

Paragraph 15(h) according to the schedule in the Final Phase II Remedial Work Plan. 

(f) JM shail provide for operation and maintenance of the closed 

miscellaneous disposal pit, collection basin, wastewater treatment ponds, the industrialcanal, 

pumping lagoon and borrow pit for a minimum of 30 years after completion of the construction. 

After 30 years, U.S. EPA and the State Shall evaluate the need for further operation and 

maintenance and JM shall implement any action required by U.S. EPA subject to the dispute 

resolution procedures of Section XII; 

(g) If any new areas of asbestos-containing waste material are discovered 

within the Facility after the lodging of this First Amended Consent Decree, JM shall notify U.S. 

EPA and Illinois EPA within 24 hours of the discovery. Within 60 days of discovery, JM shall 

submit a Phase II work plan to U.S. EPA and Illinois EPA to remediate these areas. The 

additional Phase II Work Plan shall require: 1) the complete removal of asbestos-containing 

waste materials and backfill with clean material; 2) grading and covering asbestos-containing 

waste materials with a vegetated soil cover as defined in Paragraph 4(x) and the imposition of 

land use restrictions as specified in Paragraph 23 and Paragraph 26; or 3) grading and covering 

asbestos-containing materials with a cover that is as protective of human health and the 

environment as the vegetated soil cover as defined in Paragraph 4(x) and the imposition of land 

use restrictions as specified in Paragraph 23 and Paragraph 26. JM shall implement the Phase II 

Work Plan as approved or modified pursuant to Paragraph 15(h) according to the schedule 

therein. 

(h) Approval of Plans and Other Submissions: Within 30 days of receipt of 
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the Draft Phase II Remedial Work Plan or other draft plan, draft report or draft item, the Illinois 
\ 

" EPA shall review and provide its comments on the item to U.S. EPA. Within 14 days of receipt 

ofU.S. EPA’s comments on the Draft Phase II Remedial Work Plan or other draft item, Illinois 

EPA shall concur on U:S. EPA’s comments or forfeit said right. U.S. EPA, after review of each 

draft Phase II Remedial Work Plan (30% design plan drawings and specifications), other draft 

plan, draft report or draft item required to be submitted pursuant to this First Amended Consent 

Decree and concurrence by Illinois EPA, will notify JM in writing of any conditional approval, 

approval, approval with modifications or disapproval of the Draft Phase II Remedial Work Plan, 

draft plan, draft report or draft item. Upon notification ofU.S. EPA, JM shall make all required 

modifications in the Draft Phase II Remedial Work Plan, draft plan, draft report or draft item and 

submit a Final Phase II Remedial Work Plan (95% design plan drawings and specifications), 

final plan, final report or final item to U.S. EPA and Illinois EPA within 30 days of receipt of 

U.S. EPA notice, subject to the dispute resolution provisions of SectiOn XII of this First 

Amended Consent Decree with respect to the modifications or conditions made by U.S. EPA. 

Within 14 days of receipt of a Final Phase II Remedial Work Plan (95% design plan drawings 

and specifications), other final plan, final report or final item, the Illinois EPA shall provide its 

comments on the final item to U.S. EPA. Within 14 days of receipt ofU.S. EPA’s comments on 

the Final Phase II Remedial Work Plan or other final item, Illinois EPA shall concur on U.S. 

EPA’s comments or forfeit said right. U.S. EPA, after review of each Final Phase H Remedial 

Work Plan (95% design plan drawings and specifications), other final plan, final report or final 

item required to be submitted pursuant to this Consent Decree and concurrence by Illinois EPA, 

will notify JM in writing of any conditional approval, approval, approval with modifications or 
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disapproval of the Final Phase II Remedial Work Plan, final plan, final report Ol; final item. 

Upon receipt of written approval, approval upon conditions, or approval with modification by 

U.S. EPA on any Final Phase II Remedial Work Plan, final plan, final report, or other final item, 

or entry of this First Amended Consent Decree, whichever is later, JM shall immediately proceed 

to take any action required by the Final Phase II Remedial Work Plan, final plan, final report, or 

other final item, as approved or modified by U.S. EPA in accordance with the schedules 

approved therein, subject only to JM’s right to invoke the dispute resolution procedures set forth 

in Section XII (Dispute Resolution) with respect to the modifications or conditions made by U.S. 

EPA. All approved Final Phase II Remedial Action Work Plans, approved final plans, approved 

final reports, and other approved items required to be submitted under this First Amended 

Consent Decree, shall be incorporated into and be enforceable under this First Amended Consent 

Decree. 

16. All instructions by the U.S. EPA On-Scene Coordinator or Remedial Project 

Manager in connection with the work to be performed at the Facility which are consistent with 

the terms of this First Amended Consent Decree and with the National Contingency Plan, 40 

C.F.R. Part 300, shall, whenever feasible, be provided in writing and be binding upon JM, 

subject to the dispute resolution provisions of Section XII. 

VI. U.S. EPA PERIODIC REVIEW 

17. In 1992, JM completed the remedial activities in the Original Consent Decree, 

except for those areas identified in the First Explanation of Significant Differences. Pursuant to 

Section 121 (c) of CERCLA, 42 U.S.C. § 962 l(c), U.S. EPA conducted a review of the remedial 

activities conducted under the Original Consent Decree in 1997 and the Illinois EPA was 
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provided with an opportunity for review and comment. U.S. EPA is currently conducting a 

periodic review of the remedial activities conducted under the Original Consent Decree, which 

commenced in 2002, and will provide the Illinois EPA with an opportunity for review and 

comment on the five year review. 

18. Pursuant to Section I21(c) ofCERCLA, 42U.S.C. § 9621(c), U.S. EPA shall 

review the Remedial Action/Work at "least every five years after the 2002 review, to assure that 

human health and the environment are being protected by the Remedial Action/Work being 

implemented. Pursuant to the O & M Plan and as requested by U.S. EPA, JM shall conduct 

studies and investigationswithin the Facility boundaries, in order to permit U.S. EPA to conduct 

reviews of the Remedial Action/Work under Section 121 (c) of CERCLA. If U.S. EPA, 

determines that the Remedial Action/Work is not protective of human health and the 

environment, U.S. EPA may select further response actions within the Facility boundaries in 

accordance with the requirements of CERCLA and the NCP. JM and Illinois EPA shall be 

given the opportunity to comment upon any such further response actions within the Facility 

boundaries proposed by U.S. EPA as a result of the review conducted pursuant to Section 121(c) 

f
of CERCLA and to submit written comments for the record. IfU.S. EPA selects further 

response actions within the Facility boundaries, JM shall undertake such further response actions 

to the extent that the reopener conditions in Paragraph 60(a) or Paragraph 60(b) are satisfied. JM 

may invoke the procedures set forth in Section XII (Dispute Resolution) to dispute (1) U.S. 

EPA’s determination that the reopener conditions of Paragraph 60(a) or Paragraph 60(b) of 

Section XVI are satisfied, (2) U.S. EPA’s determination that the Remedial Action is not 

protective of human health and the environment, or (3) U.S. EPA’s selection of further response 
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actions within the Facility boundaries. Disputes pertaining to whether the Remedial Action is 

protective or to U.S. EPA’s selection of further response actions within the Facility boundaries 

shall be resolved pursuant to Paragraphs 43(c) and 44(c) with review on the administrative 

record. If JM is required to perform the further response actions within the Facility boundaries, 

JM shall submit a plan for such work to U.S. EPA for approval in accordance with the 

procedures set forth in Paragraphl 5(h) and shall implement the plan approved by U.S. EPA in 

accordance with the provisions of this First Amended Consent Decree. U.S. EPA may select and 

require implementation of any response action for any area outside the.Facility boundaries and 

such decisions are not subject to this Consent Decree, including Section XII (Dispute 

Resolution). 

VII. QUALITY ASSURANCE, SAMPLING AND DATA ANALYSIS 

19. JM shall use quality assurance, quality control, and chain of custody procedures 

for all data gathered.under this First Amended Consent Decree in accordance with U.S. EPA’s 

"EPA Requirements for Quality Assurance Project Plans (QA/R5)" (EPA/240/B-01/003, March 

2001) "Guidance for Quality Assurance Project Plans (QA/G-5)" (EPA/600/R-98/018, February 

1998), and subsequent amendments to such guidelines upon notification by U.S. EPA to JM of 

such amendment. Sampling data generated consistent with the Quality Assurance Project Plan 

("QAPP") shall be admissible, without objection, in any proceeding under this Decree. JM shall 

ensure that U.S. EPA and State personnel and their authorized representatives are allowed access 

at reasonable times to all laboratories utilized by JM in implementing this First Amended 

Consent Decree. JM shall only use laboratories that have a documented Quality System which 

complies with ANSI/ASQC E4-1994, "Specifications and Guidelines for Quality Systems for 
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Environ- mental Data Collection and Environmental Technology Programs," (American National 

Standard, January 5, t 995), and "EPA Requirements for Quality Management Plans (QA/R-2)," 

(EPA/240/B-01/002, March 2001) or equivalent documentation as determined by U.S. EPA. 

U.S. EPA may consider laboratories accredited under the National Environmental Laboratory 

Accreditation Program (NELAP) as meeting the Quality System requirements. 

20. JM shall make available to U.S. EPA and Illinois EPA the results ofaU sampling, 

tests and other data it generates during implementation of this First Amended Consent Decree. 

JM shall submit these results in the monthly progress reports described in Section IX hereof. 

Upon request by U.S. EPA, JM shall submit the required data or report in electronic format 

according to U.S. EPA Region 5’s electronic format. 

21. Upon request, each of the Parties shall allow split or duplicate Samples to be 

taken of any samples taken by the other Parties during implementation of this iTirst Amended 

Consent Decree. JM shall notify U.S. EPA and Illinois EPA not less than 14 days in advance of 

any sample collection or related activity. JM shall have the right to observe activities of U.S. 

EPA and State of Illinois employees, contractors and consultants on the Facility. 

VIII. FACILITY ACCESS AND INSTITUTIONAL CONTROLS, 

22. Access to Property within the Facility owned by JM. JM shall provide accessto 

the portion of the Facility owned by JM to U.S. EPA and State employees, contractors, agents, 

and consultants at all reasonable times, and shall permit such persons to be present and move 

freely about the area for the purpose of conducting any activity relating to this First Amended 

Consent Decree, including, but not limited to, monitoring the Work, taking samples, verifying 

any data or information submitted to U.S. EPA or the State, conducting investigations, obtaining 
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samples, assessing the need for, planning, or implementing additional response actions at or near 

the Facility, assessing JM’s compliance and determining whether the Site is being used in a 

manner that is prohibited or restricted under this First Amended Consent Decree. In the event 

the U.S. EPA or Illinois EPA or their contractors, agents or consultants expect to conduct a 

sampling event on-site, they shall provide JM reasonable advance notice. U.S. EPA and Illinois 

EPA and their contractors, agents or consultants shall present appropriate credentials upon 

request. 

23. Non-Interference With Remedy. As of the date of lodging of this First Amended 

Consent Decree, JM agrees that it will not use the Facility, or any other property, in any manner 

that would interfere with or adversely affect the implementation, integrity or protectiveness of 

the Remedial Action without the prior approval ofU.S. EPA, with Illinois EPA concurrence. 

Such restrictions include, but are not limited to the following: 

(a) Disturbance of Cover. Except as necessitated by compliance with the 

O & M Manual or other work plan approved or modified by U.S. EPA with Illinois EPA 

concurrence and except as provided in Subparagraph (g) below, no action shall be taken to 

excavate, drill or intrude into, penetrate or otherwise disturb the Facility cover designated in 

Exhibit 10, which includes the vegetated soil cover, asphalt cover and riprap, or the soils below 

such vegetated soil cover or asphalt cover or riprap. 

09) Maintenance of Water Levels. The Facility surface water shall be 

maintained at such levels to ensure that no water-covered asbestos-containing waste materials 

become exposed or dry out until closure of the wastewater ponds and system pursuant to 

Paragraph 15 above, except as authorized by an approved work plan pursuant to Paragraph 15(h). 
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(c) Interference with Remedy. There shall be no interference with the 

construction, operation, maintenance, monitoring, efficacy or physical integrity of any 

component, structure, or improvement resulting fi-om or relating to the remedial action for the 

Facility. No action shall be taken which would cause Waste Materials that have been covered to 

become exposed except as authorized by a work plan approved by U.S. EPA with Illinois EPA 

concurrence. 

(d) Operation and Maintenance Program. To ensure the long-term integrity of 

the vegetated soil cover, asphalt covers and riprap and to minimize exposure of Waste Materials 

at the Facility, JM shall meet the requirements in the O & M Manual for the Facility, as well as 

all subsequent amendments, modifications or revisions to the O & M Manual approved pursuant 

to Paragraph 15(h). JM shall meet the requirements in the amendment to the O & M Manual for 

operation and maintenance of the closed wastewater ponds and treatment system. 

(e) .Land Uses. The Facility shall not be used for any of the following 

purposes: 

(i) Residential, including any dwelling units and rooming units, 

mobile home or factory built housing, camping facilities, hotels, or 

other unit constructed or installed for occupancy on a 24-hour 

basis; 

(ii) A hospital for humans; 

Oii) A public or private school; 

(iv) A day care center for children; 
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(v) Any purpose involving occupancy on a 24-hour basis; 

(vi) Any use that would disturb or penetrate the Facility cover as set 

forth in (a) above or interfere with the remedy as set forth in (d) 

above (e.g. construction of buildings). 

No change shall be made to the land use restrictions in this Subparagraph, except pursuant to 

Subparagraph (g) below, and except with the consent of any other federal, state or local 

governmental agencies having jurisdiction over the proposed activities, and subject to applicable 

statutes, ordinances, rules and regulations in effect at such time. 

(f) Ground Water Uses~ No activities shall be conducted on the Facility 

depicted in Exhibit 3 or on adjacent property owned by Johns Manville that is enrolled in the 

State of Illinois Site Remediation Program and is depicted in Exhibit 5 ("SRP Property") that 

extract, consume, or otherwise use any groundwater from the property, nor shall any well be 

constructed on the Facility or the SRP Property for purposes other than ground water monitoring, 

unless approved in a work plan pursuant to Paragraph 15 (h). 

(g) Modification ofRestrictions. U.S. EPA, with the concurrence of Illinois 

EPA, may modify or terminate the above restrictions in whole or in part, in writing, as authorized 

by law. If requested by the U.S. EPA, with the concurrence oflllinoisEPA, such writing will 

be executed by JM in reeordable form and recorded with the Recorder of Deeds, Lake County, 

Illinois, JM may modify or terminate the above restrictions in whole or in part, in writing, with 

the prior written approval ofU.S. EPA, with the concurrence of Illinois EPA. JM may seek to 

modify or terminate, in whole or in part, the restrictions by submitting to both U.S. EPA and the 

Illinois EPA, for approval, a written application that identifies each such restriction to be 
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terminated or modified, describes the terms of each proposed modification and includes proposed 

revision(s) to the Notice described in Paragraph 25 and proposed revision(s) to the environmental 

easement and restrictive covenants described in Paragraph 26. Each application for termination 

or modification of any restriction shall include a demonstration that the requested termination or 

modification will not interfere with, impair or reduce: (i) the effectiveness of any remedial 

measures undertaken pursuant to this First Amended Consent Decree; (ii) the long term 

protectiveness of the Remedial Action; or (iii) protection of human health and the environment. 

IfU.S. EPA, with the concurrence of Illinois EPA, makes a determination that an application 

satisfies the requirements of this paragraph, including the criteria specified in (i) through (iii), 

above, U.S. EPA will notify JM in writing. IfU.S. EPA does not respond in writing to a request 

to change land use within 90 days of its receipt of that request, unless JM agrees to extend this 

period beyond 90 days, U.S. EPA may be deemed to have denied the request and JM may send a 

notice of dispute pursuant to Paragraph 42 of Section XII of the First Amended Consent Decree. 

Ifa modification to or termination of a land or groundwater restriction is approved by U.S. EPA, 

with the concurrence of Illinois EPA, JM shall record the revised Notice and the revised 

environmental easement and restrictive covenants as approved by U.S. EPA, with the 

concurrence of Illinois EPA, with the Recorder of Deeds, Lake County, Illinois. 

(h) Impact on State’s Authorities as to Nature Preserve. Nothing in the First 

Amended Consent Decree is in any way meant, or shall be interpreted to affect, any legal 

authorities the State of Illinois may have regarding the nature preserve to the north of the 

Facility. 

24.	 Notice: With respect to any property owned or controlled by JM that is located 

J 
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within the Facility, within 30 days after the entry of this First Amended Consent Decree, JM 

shall file the Notice set forth in Exhibit 11 with the Recorder of Deeds, Lake County, State of 

Illinois. This Notice provides all successors-in-title with notice that the property is part of an 

NPL Site that was used for the disposal of asbestos-containing waste material, that U.S. EPA 

selected a remedy for theNPL Site and that JM entered into a Consent Decree and a First 

Amended Consent Decree in the case of United States and State of lllinois 1,. Manville Sales 

Corporation, Civil Action No. 88C 630 (N.D. Ill) requiring implementation of the remedy as 

well as land and water use restrictions to maintain the integrity and protectiveness of the remedy. 

JM shall provide U.S. EPA and the State with a certified copy of the recorded Notice within 10 

days of recording such Notice. With respect to JM’s former manufacturing facility depicted in 

Exhibit 5, which is enrolled in the State of Illinois Site Remediation Program, within 30 days 

after the entry 0fthis First Amended Consent Decree, JM shall file the Notice set forth in 

Exhibit 12 with the Recorder of Deeds, Lake County, State of Illinois, which provides all 

successors-in-title with notice that the SRP property is subject to groundwater restrictions and 

that Site:Y, Site Z and the western parking lot portions ofthe SRP property are also subject to 

certain land use restrictions. JM shall provide U.S. EPA and the State With certified copies of the 

recorded Notices within 10 days of recording such Notices." 

25. At least 45 days prior to the conveyance of any interest in property located within 

the Facility including, but not limited to, fee interests, leasehold interests, and mortgage interests, 

JM shall give the grantee (i) written notice of this First Amended Consent Decree, and (ii) a 

copy of the proposed Deed with Reservation of Environmental Easement and Declaration of 

Restrictive Covenants referenced in the following paragraphs that will reserve a right of access 
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and the right to enforce restrictions on the land/interest to be conveyed. In the event of any such 

conveyance, JM’s obligations under this First Amended Consent Decree, including, but not 

limited to, its obligation to provide or secure access and institutional controls, as well as to abide 

by such institutional controls pursuant to this Section, shall continue to be met by JM unless 

otherwise agreed to by the United States and State of Illinois in writing. In no event shall the 

conveyance release or otherwise affect the liability of JM to comply with all provisions of this 

First Amended Consent Decree.If the United States and the State of Illinois approve in writing, 

the grantee, as JM’s contractor,may perform some or all of the Work underthis First Amended 

Consent Decree. 

26. Conveyance of Property within the Facility owned by JM - Reservation of 

Environmental Easement and Declaration of Restrictive Covenants 

(a) If JM conveys any interest in the property delineated in Exhibit 10, or any 

portion thereof owned by JM, JM shall reserve an environmental easement and restrictive 

covenants, running with the land in the conveyance instrument that (i) reserves the right of access 

for ~the purpose of conducting any activity related to this First Amended Consent Decree, and (ii) 

reserves the fight to enforce the land/water use restrictions listed in Paragraph 23. JM Shall 

reserve the access right and the right to enforce the land/water use restrictions for (i) JM, (ii) the 

United States, on behalfofU.S. EPA, and its representatives, as a third party beneficiary, and 

(iii) the State of Illinois, on behalf of Illinois EPA, and its representatives, as a third party 

beneficiary. 

if) At least 45 days prior to such conveyance, JM shall: 

(1) give written notice to U.S. EPA and the State of the proposed 
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conveyance, including the name and address of the grantee, and the date on which notice of the 

First Amended Consent Decree and a copyofthe draft Deed With Reservation of Environmental 

Easement and Declaration of Restrictive Covenants was provided to the grantee. 

(2) submit to U.S. EPA and the State for review and approval with 

respect to such conveyance: 

(i) a draft Deed With Reservation of Environmental Easement 

and Declaration of Restrictive Covenants ~"Deed") that reserves the environmental 

easement/restrictive covenants, in substantially the form attached hereto as Exhibit 13, prepared 

in contemplation of the proposed conveyance (the draft model deed attached as Exhibit 10 is for 

a fee conveyance, but if the estate being conveyed is something other than a fee, such as a le~se, 

easement or mortgage, the instrument should be modified accordingly) that is in recordable form 

and is enforceable under the laws of the State of Illinois; and : 

(ii) a current title insurance commitment or some other 

evidence of title acceptable to U.S. EPA and the State, which shows title to the land described in 

the Deed to be free and clear of all prior liens and encumbrances (except when those liens or 

encumbrances are approved by U.S. EPA and the State or when, despite best eff0rts, JM is 

unable to obtain release or subordination of such prior liens or encumbrances). 

(c) After U.S. EPA and the Illinois EPA, approve and accept the draft Deed 

(or other instrument of conveyance, including any lease) and the title evidence, JM may convey 

the interest in property pursuant to the approved Deed (or other instrument of conveyance), 

provided a title update determines that nothing has occurred between the effective date of the 

commitment and the date of recording to affect the title adversely. JM shall record such Deed 
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(or other instrument of conveyance) with the Recorder of Deeds of Lake County, State of 

Illinois. Within 30 days of recording the Deed (or other instrument of conveyance), JM shall 

provide U:S. EPA and the Illinois EPA with a final title insurance policy, or other final evidence 

of title acceptable to U.S. EPA and the Illinois EPA, and a certified copy of the original Deed (or 

instrument of conveyance) showing the clerk’s recording stamps. 

27. SRP Property Owned by JM - Reservation of Environmental Easement and 

Declaration of Restrictive Covenants 

(a) IfJM conveys any interest in the SRP Property, or any portion thereof 

owned by JM, JM shall reserve an environmental easement and a restrictive covenant running 

with the land in the conveyance instrument that (i) reserves the fight of access for the purpose of 

determining compliance with this First Amended Consent Decree and for conducting periodic 

reviews of the protectiveness of the Remedial Action, and (ii) reserves the right to enforce the 

groundwater use restrictions listed in Paragraph 23(0. JM shall reserve the access right andthe 

right to enforce the groundwater use restrictions for (i) JM, (ii) the United States, on behalf of 

U.S. EPA, and its representatives, as a third party beneficiary, and (iii) the State of Illinois, on 

behalf of Illinois EPA, and its represer/tatives, as a third party beneficiary. In addition, ifJM 

conveys any interest in Site Y, Site Z or the western parking lot portion of the SRP Property as 

identified in Exhibit 5, JM shall reserve an environmental easement and restrictive covenants 

nmning with the land in the conveymace instrument that (i) reserves the right to enforce land use 

restrictions with respect to interference with the asphalt cover on those parcels. JM shall reserve 

the access right and the right to enforce the land/water use restrictions for (i) JM, (ii) the United 

States, on behalf of U.S. EPA, and its representatives, as a third party beneficiary, and (iii) the 
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State of Illinois, on behalf of Illinois EPA, and its representatives, as a third party beneficiary. 

(b) At least 45 days prior to such conveyance, JM shall: 

(1) give written notice to U.S. EPA and the State of the proposed 

conveyance, including the name and address of the grantee, and the date on which notice of the 

First Amended Consent Decree, access easement, and a copy of the draft Deed With Reservation 

of Environmental Easement and Declaration of Restrictive Covenants was given to the grantee. 

(2) submit to U.S. EPA and the State for review and approval with 

respect to such conveyance: 

(i) a draft Deed With Reservation of Environmental Easement 

and Declaration of Restrictive Covenants ("Deed") that reserves the environmental easement and 

restrictive covenants, in substantially the form attached hereto as Exhibit 14, prepared in 

contemplation of the proposed conveyance (the draft Deed attached as Exhibit 14 is for a fee 

conveyance, but if the estate being conveyed is something other than a fee, such as a lease, 

easement or mortgage, the instrument should be modified accordingly) that is in recordable form 

and that is enforceable under the laws of the State of I!linois; and 

(ii) a current title insurance commitment or some other 

evidence of title acceptable to U.S. EPA and the State, which shows title to the land described in 

the Deed to be free and clear of all prior liens and encumbrances (except when those liens or 

encumbrances are approved by U.S. EPA and the State or when, despite best efforts, JM is 

unable to obtain release or subordination of such prior liens or encumbrances). 

(3) After U.S. EPA’s and the State’s approval and acceptance of the 

drag Deed (or other instrumentof conveyance, including a lease) and the title evidence, JM maY 
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convey the interest in property pursuant to the approved Deed (or other instrument of 

conveyance), provided a title update determines that nothing has occurred between the effective 

date of the commitment and the date of recording to affect the title adversely. JM shall record 

such Deed (or other instrument of conveyance) with the Recorder of Deeds of Lake County, 

State of Illinois. Within 30 days of recording the Deed (or other instrument of conveyance), JM 

shall provide U.S. EPA and the Illinois EPA with a final title insurance policy, or other final 

evidence of title acceptable to U.S. EPA and the Illinois EPA, and a certified copy of the original 

Deed (or instrument of conveyance) showing the clerk’s recording stamps. 

(c) JM agrees to conduct operation and maintenance of.the asphalt cap on Site Y, 

Site Z and the western parking lot of the SRP Property as identified and approximately depicted 

in Exhibit 5 in accordance with the O & M Plan. Pursuant to Paragraph 23(g), JM may petition 

U.S. EPA and the State for termination of the land use restrictions on Site Y, Site Z and the 

western parking lot of the SRP Property ifJM imposes land use restrictions on Site Y, Site Z and 

the westem parking lot as part of any environmental land use control and/or no further action 

letter recorded as part of the SRP program. 

28. Access/Agreements/Easement By Other Persons. For any property where access 

is needed to implement this First Amended Consent Decree; and such property is owned or 

controlled by persons other than JM, JM shall use best efforts to secure from such persons, an 

agreement to provide access thereto for JM, its agents and contractors, as well as for the United 

States on behalf ofU.S. EPA, and the State, as well as their representatives (including 

contractors), for the purpose of conducting any activity related to this First Amended Consent 

Decree including, but not limited to, those activities listed in Paragraph 22 of this First Amended 
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Consent Decree within 30 days of the date such access is determined to be necessary. 

29. For purposes of this Section, "best efforts" includes paying reasonable sums of 

money in consideration of access. If JM is unable to obtain the access agreement(s) required 

under Paragraph 28, JM shall promptly notify the United States in writing, ¯and shall include in ¯ 

that notification a summary of the steps (including requests, offers and responses thereto) that JM 

has taken in attempting to comply with this Section. The United States may in its unreviewable 

discretion and as it deems appropriate, assist JM in obtaining such access. JM shall reimburse 

the United States in accordance with the procedures in Section XIV (Reimbursement of 

Response Costs), for all costs incurred by the United States in obtaining Such access, including, 

but not limited to the cost Of attorney time and the amount of monetary consideration paid~ 

30. IfU.S. EPA or Illinois EPA determine that additional land/water restrictions in 

the form of state or local laws, regulations, ordinances or other governmental controls are needed 

to implement the Remedial Action; ensure its integrity and protectiveness, or ensure non-

interference with it, JM shall cooperate with U.S. EPA’s and the Illinois EPA’s efforts to secure 

such controls. 

31. JM shall amend the O & M Manual to include an annual inspection of the 

institutional controls at the Facility and the submittal of an annual written certification to U.S. 

EPA and the State that the vegetative soil cover, riprap, asphalt and environmental 

easement/restrictive covenants set forth in this Section remain in place and are effective. JM has 

the responsibility to monitor, maintain and enforce the land use restrictions in Paragraphs 26, 27 

and 28 and Exhibits 13 and 14: 
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IX. REPORTING REQUIREMENTS 

32. JM shall provide to U.S. EPA and Illinois EPA written monthly progress reports 

which: (a) describe the actions which have been taken toward achieving compliance with this 

First Amended Consent Decree during the previous month, as well as such actions; sample 

collect!on, data and plans which are scheduled for the next month; (b) include all results of 

sampling and tests and all other data received by JM during the previous month; (c) include all 

plans and procedures completed under the O&M Plan and the Phase II Remedial Work Plans 

during the previous month; and (d) include a statement of the escrow account balances and other 

financial assurances required by Section IV. These progress reports are to be submitted to U.S. 

EPA and Illinois EPA by the tenth day of every month following the effective date of this First 

Amended Consent Decree. Upon request ofU.S. EPA, JM shall submit data or repots 

electronically to U.S. EPA according to U.S. EPA formatting requirements. 

33. Upon the occurrence of any event during performance of the remedial action 

Which, pursuant to Section 103 of CERCLA, 42 U.S.C. § 9603, requires reporting to the National 

Response Center, JM shall promptly orally notify the U.S. EPA representative or, in the event of 

his unavailability, the Emergency Response Unit, Region V, United States Environmental 

Protection Agency, in addition to the reporting and other procedures required by Section 103. 

Such events shall be reported in the required monthly progress reports. 

34. If the date for submission of any item or notification required by this First 

Amended Consent Decree falls upon a weekend or state or federal holiday, the time period for 

submission of that item or notification is extended to the next working day. 
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X. REMEDIAL PROJECT MANAGER/PROJECT COORDINATORS 

35.. U.S. EPA has designated a Remedial Project Manager ("RPM") and Illinois EPA 

has designated a Project Coordinator for the Facility. JM has also designated a Project 

Coordinator who has primary responsibility for implementation of the Work at the Facility. U.S. 

EPA may designate other representatives, including U.S. EPA and Illinois EPA employees, and 

federal and State contractors and consultants, to observe and monitor the progress of any activity 

undertaken pursuant to this First Amended Consent Decree. The RPM shall have the authority 

lawfully vested in an RPM by the NCP. Except as specifically provided in the First Amended 

Consent Decree, communications between and among the Parties with respect to implementation 

of the Work shall be between the Project Coordinators and the RPM. 

36. The RPM and Project Coordinators are identified below: 

Brad Bradley

Remedial Project Manager

Mail Code SR-6J

U.S. Environmental Protection Agency

77 West Jackson Blvd.

Chicago, Illinois 60604


Sandra Bron

Illinois Environmental Protection Agency

Federal Site Remediation Section

Division of Remediation Management

Bureau of Land

1021 N. Grand Ave East

Springfield, Illinois 62794-92


Denny Clinton

Johns Manville

1871 N. Pershing Road

Waukegan, IL 60087


If the Project Coordinator or RPM initially designated is changed, the identity of the successor 
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will be provided to the other Parties at least five working days before the change is made. 

XL FORCE MAJEURE 

37. "Force Majeure" for purposes of this First Amended Consent Decree is defined as 

any event arising from causes beyond the control of JM or any entity controlled by JM which 

delays or prevents the performance of any obligation under this First Amended Consent Decree. 

"Force Majeure" shall not include contractor or subcontractor misfeasance, malfeasance or 

nonfeasance, increased costs or expenses, or non-attainment of the goals and standards set forth 

in Section V hereof and the O&M Plan. 

38. When circumstances are occurring or have occurred which may preclude 

compliance with the schedule set forth in this First Amended Consent Decree or the O&M Plan 

or the Phase II Remedial Work Plans, whether or not caused by a "force majeure" event, JM shall 

promptly notify the RPM and the State Project Coordinator or their alternates by telephone 

within 24 hours. Within five days of the event which JM contends is responsible for the delay, 
I 

JM shall supply to U.S. EPA in writing the reason(s) for and anticipated duration of such delay, 

the measures taken and to be taken by JM to prevent or minimize the delay, and the timetable for 

implementation of such measures. Failure to give such notice and explanation in a timely 

manner shall constitute a waiver-of any claim of force majeure. 

39. If U.S. EPA agrees that a delay is or was attributable to a "force majeure" event, 

the Parties shall modify the O&M Plan or the Phase II Remedial Work Plans to provide such 

additional time as may be necessary to allow the completion of the specific phase of Work and/or 

any succeeding phase of the Work affected by such delay, with such additional time not to 

exceed the actual duration of the delay. 
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40. IfU.S. EPA and JM cannot agree whether the reason for the delay was a "force 

majeure" event, or whether the duration of the delay is or was warranted under the circumstances, 

the Parties shall resolve the dispute according to the dispute resolution procedures in Section XII 

herein. JM has the burden of proving force majeure as a defense to noncompliance with this 

Decree. 

XII. DISPUTE RESOLUTION 

41. Unless otherwise expressly provided for in this First Amended Consent Decree, 

the dispute resolution procedures of this Section are available and shall be the exclusive 

mechanism to resolve all disputes arising under this First Amended Consent Decree. However, 

the procedures set forth in this Section shall not apply to actions by the United States to enforce 

obligations of JM that have not been disputed in accordance with this Section. 

42. Informal Negotiations. Any dispute that arises under or with respect to this First 

Amended Consent Decree shall in the first instance be the subject of informal negotiations 

between the parties to the dispute. The dispute shall be considered to have arisen when one party 

sends the other parties a written Notice of Dispute. The period for informal negotiations shall 

not exceed 20 days ~om the time the dispute arises, unless it is modified by written agreement of 

the parties to the dispute. ~ ,-

43. Formal Dispute Resolution 

(a) In the event that the parties cannot resolve a dispute by informal 

negotiations under the preceding paragraph, then the position advanced by U.S. EPA shall be 

considered binding unless, within 20 days after the conclusion of the informal negotiation period, 

JM invokes the formal dispute resolution procedures of this Section by serving on the U.S. EPA 
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and the State a written Statement of Position on the matter in dispute, including, but not limited 

to, any factual data, analysis or opinion supporting that position and any supporting 

documentation relied upon by JM. The Statement of Position shall specify JM’s position as to 

whether formal dispute resolution should proceed under Subparagraph (c) or (d) of this 

paragraph. 

(b) Within 20 days after receipt of JM’s Statement of Position, U.S. EPA and 

theState, if applicable, will serve on JM its Statement of Position, including, but not limited to, 

any factual data, analysis, or opinion supporting that position and all supporting documentation 

relied upon by U.S. EPA or the State. These Statements of Position shall also specify the U.S. 

EPA or State position as to whether formal dispute resolution should proceed under 

Subparagraph (c) or(d) of this paragraph. If there is disagreement on this issue, the dispute shall 

proceed under the subparagraph determined by U.S. EPA to be applicable. However ifJM 

ultimately appeals to the Court to resolve the dispute, the Court shall determine which 

subparagraph is applicable. Within 10 days after receipt of the U.S. EPA Statement of Position 

and the State’s Statement of Position, if applicable, JM may submit a Reply. 

(c) Formal dispute resolution for disputes pertaining to the selection or 

adequacy of any response action, and all other disputes that are accorded review on the 

administrative record under applicable provisions of administrative law, shall be conducted 

pursuant to the procedures in this Subparagraph. For purposes of this Subparagraph, the 

adequacy of any response action includes, without limitation, the adequacy or appropriateness of 

plans, procedures to implement plans or any other items requiring approval by U.S. EPA, and the 

adequacy of performance of response actions taken pursuant to this First Amended Consent 
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Decree. Nothing in this First Amended Consent Decree shall be construed to allow any dispute 

by JM regarding the validity of the ROD as Modified. In the case of disputes under this 

Subparagraph (c), an administrative record of the dispute shall be maintained by U.S. EPA and 

shall contain all Statements of Position, including supporting documentation, submitted by the 

parties to the dispute. The Director of the Superfund Division, U.S. EPA Region 5 will issue a 

final administrative decision resolving the dispute based on the administrative record. This 

decision shall be binding on JM, subject only to the right to seek judicial review pursuant to 

Paragraph 44 (a)-(c). 

(d) In the case of disputes that pertain neither to the selection or adequacy of 

any response action or are not otherwise accorded review on the administrative record under 

applicable provisions of administrative law, following receipt of the parties’ Statements of 

Positions, the Director of the Superfund Division, U.S. EPA Region 5, will issue a final decision 

resolving the dispute, which shall be binding on JM, subject to the fight to seek judicial review. 

44. Judicial Review 

(a) Any administrative decision made by the Director of the Superfund 

Division, U.S. EPA Region 5 pursuant to the preceding paragraph shall be reviewable by this 

Court, provided that a motion for judicial review of the decision is filed by JM with the Court 

and served on all parties to the dispute within 10 days of receipt ofU.S. EPA’s final decision. 

(b) The motion for judicial review shall include a description of the matter in 

dispute, the efforts made by the parties to resolve it, the relief requested, and the schedule, if any, 

within which the dispute must be resolved to ensure orderly implementation of this First 

Amended Consent Decree. The United States may file a response to JM’s motion. 
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(c) In proceedings on any dispute governed by Subparagraph 43 (c), JM shall 

have the burden of demonstrating that the decision of the Superfund Division Director is 

arbitrary and capricious or otherwise not in accordance with law. Judicial review ofU.S. EPA’s 

decision shall be on the administrative record. 

(d) Judicial review of any dispute governed by Subparagraph 43(d), shall be 

governed by applicable provisions of law. 

45. The invocation of formal dispute resolution procedures under this Section shall 

not extend, postpone or affect in any way any obligation of JM under this First Amended 

Consent Decree not directly in dispute, unless U.S. EPA or the Court agrees otherwise. 

Stipulated penalties with respect to the disputed matter shall continue to accrue but payment shall 

be stayed pending resolution of the dispute. Notwithstanding the stay of payment, stipulated 

penalties shall accrue from the first day of noncompliance with any applicable provision of this 

First Amended Consent Decree. In the event that JM does not prevail on the disputed issue, 

stipulated penalties shall be assessed and paid as provided in Section XV (Stipulated Penalties). 

XIII. RETENTION AND AVAILABILITY OF RECORDS 

46. JM shall make available to U.S. EPA and Illinois EPA, and shall retain, during the 

pendency of this First Amended Consent Decree, and for a period often years after its 

termination, all records and documents in its possession, custody, or control, or in the possession, 

custody or control of its contractors and subcontractors, which relate to the performance of this 

First Amended Consent Decree, including, but not limited to, documents reflecting the results of 

any sampling, tests, or other data or information generated or acquired by JM, or on JM’s behalf, 

with respect to the implementation of this First Amended Consent Decree. After the ten year 
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period of document retention, JM shall notify UIS. EPA, Illinois EPA andU.S. DOJ at least 90 

calendar days prior to the destruction of any such documents, and upon request by U.S. EPA or 

IllinoisEPA, JM shall relinquish custody of the documents to U.S. EPA or Illinois EPA. 

47. JM may assert business confidentiality claims coveting part or all of the 

information submitted under this First Amended Consent Decree in accordance with Section 

104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and pursuant to 40 C.F.R. § 2.203(b) and 

applicable State law. Information determined to be confidential by U.S. EPA will be afforded 

the protection specified in 40 C.F.R. Part 2, Subpart B and, if determined to beentitled to con

fidential treatment under State law by Illinois EPA, afforded protection under State law. If no 

such claim accompanies the information when it is submitted to the U.S. EPA and the State, the 

public may be given access to such information without further notice to JM. 

48. JM may assert that certain documents, records or information are privileged under 

the attorney-client privilege or any other privilege recognized under federal law. However, no 

records, documents or information created or generated pursuant to the requirements of this First 

Amended Consent Decree shall be withheld on the grounds that they are privileged. 

XIV. REIMBURSEMENT OF RESPONSE COSTS 

49. JM has paid $153, I 14.15 to the EPA Hazardous Substances Response Trust Fund 

for reimbursement of certain response costs incurred by the United States prior to entry of the 

Original Consent Decree. JM has also paid certain response costs incurred by the United States 

at the Facility subsequent to entry of the Original Consent Decree. By November 15, 2003, JM 

shall pay to U.S. EPA by certified or cashiers check to the address in Paragraph 51, the 

outstanding balance including interest that has accrued on certain oversight billings under the 
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Original Consent Decree, in the amount of $171on bill #2T067X, $4,496 on bill #0T113A, and 

$12,362 on bill #9T147A. JM shall pay all unreimbursed response costs incurred by the United 

States in connection with the Facility between entry of the Original Consent Decree and the entry 

of the First Amended Consent Decree, which are not inconsistent With the NCP. Such response 

costs shall include all direct and indirect costs incurred by the United States in overseeing, 

implementing, enforcing and amending the Original Consent Decree. 

50. .~ JM shall pay to U.S. EPA all response costs incurred by the United States after 

entry of the First Amended Consent Decree in connection with the Facility, which are not incon

sistent with the NCP. Such response costs shall include all direct and indirect costs incurred by 

the United States in overseeing, implementing and enforcing the First Amended Consent Decree, 

including the environmental easement/restrictive covenants in Section VIII. 

51. Payments shall be made by JM on a periodic basis and within 30 days of the 

submission of an itemized cost statement by the United States. Payments shall be made by 

certified or cashier’s check payable to EPA Hazardous Substance Superfund and forwarded to 

the following address: 

Environmental Protection Agency, Region 5

Attention: Program Accounting and Analysis Section

P.O. Box 70753

Chicago, Illinois 60673


Thechecks shall reference the name and address of the party making the payment, the EPA 

Site/Spill number O5A5, and the DOJ case number 90-11-1-713. Notice that the payment has 

been made is also to be sent to the United States and to U.S. EPA, in accordance with Section 

XVIII (Notices). in the event that a payment is not made within 30 days of submission of U.S. 
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EPA’s itemized cost statement, JM shall pay interest on the unpaid balance through the date of 

payment, at the rate of interest on investments for the Hazardous Substance Superfimd in Section 

107(a) of CERCLA, 42 U.S.C. § 9607(a). If any response costs are outstanding at the time the 

U.S. EPA with the concurrence of Illinois EPA issues the Certificate of Completion of the Work 

under this First Amended Consent Decree, JM shall, within 30 days of the submission of an 

itemized cost statement pay suchresponse costs. The total amount to be paid by JM pursuant to 

Paragraph 51 shall be deposited in the Johns Manville Special Account within the U.S. EPA 

Hazardous Substance Superfimd to be retained and used to conduct or fmance response actions at 

or in connection with the Site, or to be transferred by.U.S. EPA to the U.S. EPA Hazardous 

Substance Superfund. 

52. JM has paid $15,571.00 to the State as reimbursement for certain response costs 

incurred by Illinois EPA in connection with the Facility prior to September 30, 1987. JM has 

also paid certain response costs incurred by the State at the Facility after September 30, 1987. 

JM shall pay all unreimbursed response costs incurred by the State in connection with the 

Facility between entry of the Original Consent Decree and the entry of the First Amended 

Consent Decree, which are not inconsistent with the NCP. Such response costs shall include all 

direct and indirect costs incurred by the State in overseeing, implementing, enforcing and 

amending the Original Consent Decree. JM shall also pay to the State all response costs incurred 

by the State after entry of the First Amended Consent Decree in connection with the Facility, 

which are not inconsistent with the NCP. Such response costs shall include all direct, indirect 

and allocated program costs incurred by the State in overseeing, implementing and enforcing the 

First Amended Consent Decree, including the environmental easement/restrictive covenants in 
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Section VIII. 

53. Payments shall be made by 3M on a periodic basis and within 30 days of 

submission of an itemized cost statement and supporting documentation by the Illinois EPA. 

payments shall be made by JM to the "Illinois Environmental Protection Agency" designated to 

be deposited in the "’Hazardous Waste Fund." JM shall include the name and number of this ’ 

case, along with the Illinois Site identification number and FEIN Number 13-0889690. 

Payments shall be made by certified or cashier’s check sent to: Fiscal Services Section, 

Accounts Receivable Unit, Illinois EPA, P.O. Box 19276, 1021 North Grand Avenue East, 

Springfield, Illinois 62794-9276. 

54. JM may contest payment of any response costs if it determines that the United 

States or the State has made an accounting error or if it alleges that a cost item that is included 

represents costs that are inconsistent with the NCP. Such objection shall be made in writing 

within 30 daysofreceipt of the bill and must be sent to the United States (if the United States’ 

accounting is being disputed) or the State (if the State’s accounting is being disputed). Any such 

objection shall specifically identify the contested response costs and the basis for objection and 

any request for supporting documentation. In the event of an objection, JM shall within the 30 

day period pay all uncontested response costs to the United States or the State and shall initiate 

the Dispute Resolution procedures in Section XII. JM shall send to the United States and the 

State a copy of the check paying the uncontested response costs. If the United States or the State 

prevails in the dispute, within 5 days of the resolution of the dispute, JM shall pay the sums due 

(with accrued interest) to the United States or the State, if the State costs are disputed, in the 
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manner described above. The dispute resolution procedures Set forth in this Paragraph in 

conjunction with the procedures set forth in Section XII (Dispute Resolution) shall be the 

exclusive mechanisms for resolving disputes regarding JM’s obligation to reimburse the United 

States or the State for their response costs. 

XV. sTIPULATED PENALTIES 

55. (a) JM shall be liable for stipulated penalties in the amounts set forth below if 

JM fails to fully perform any requirement of this First Amended Consent Decree, the Phase II 

Work Plans and O & M Manual in accordance with the schedules established therein and all 

applicable requirements of law. 

Deliverable/Activity 

Failureto submit a Draft Phase II Work Plan 
in accordance with Paragraph 15 

Failure to submit a Final Phase II Work Plan 
-in accordance with Paragraph 15 

Failure to close the miscellaneous disposal pit and 
collection basin in accordance with 
Paragraph 15 

Failure to close the wastewater treatment ponds 
and system in accordance with Paragraph 

15 

Failure to cap or remove the asbestos 
containing sediment in the collection basin, 

Days 1-7 Days Greater than 7 

$2,000/day $4,000/day 

$2,000/day $4,000/day 

$2000/day $4,000/day 

$2,000/day $4,000/day 

$2,000/day $4,000/day 

industrial canal and pumping lagoon in accordance 
with Paragraph 15 

Failureto perform requirements in the O & M Manual $2,000/day $4,000/day 
and Phase II Work Plans 

Failure to reserve environmental easement/ $2,000/day $4,000/day 
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restrictive covenants on conveyance of title 
in accordance with Section VIII. 

Failure to comply with the restrictions 
in Paragraph 23 and the environmental 
easement/restrictive covenants in Section VIII 

Failureto submit progress reports or other 
miscellaneous reports 

Failure to meet any other scheduled deadline 
in the First Amended Consent Decree, 
Phase II Work Plans or O & M Manual 

$2,000/day $4,000/day 

$500/day $1,000/day 

$500/day $1,000/day 

IfJM fails to pay stipulated penalties when due, the United States may institute proceedings to 

collect the penalties, as well as interest. JM shall pay interest on the unpaid balance, which shall 

begin to accrue on the date of demand made. 

Co) All penalties shall begin to accrue on the day after the complete 

performance is due or the day a violation occurs, and shall continue to accrue through the final 

day of the correction of the noncompliance or completion of the activity. However, stipulated 

penalties shall not accrue: (1) with respectto a deficient submission during the periOd, if any, 

beginning on the 31 st day after U.S. EPA’s receipt of such submission until the date that U.S. 

EPA notifies JM of any deficiency; (2) with respect to a decision by the Superfund Director, U.S. 

EPA Region 5, under Section XII (Dispute Resolution), during the period, if any, beginning on 

the 21st day after the date that JM’s reply to UIS. EPP,’s Statement of Position is received until 

the date that the Director issues a final decision regarding such dispute; or (3) with respect to 

judicial review by this Court of any dispute under Section XII (Dispute Resolution), during the 

period, if any, beginning on the 31 st day after the Court’s receipt of the final submission 
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regarding the dispute until the date that the Court issues a final decision regarding such dispute. 

Nothing herein shall prevent the simultaneous accrual of separate penalties for separate 

violations of this Consent Decree. 

(c) All penalties accruing under this Section shall bedue and payable to the 

United States within 30 days of JM’sreceipt from U.S. EPA of a demand for payment of the 

penalties, unless JMs invoke the dispute resolution procedures under Section XII. All payments 

to the United States under this Section shall be paid by certified or cashier’s check(s) made 

payable to "U.S. EPA Hazardous Substances Superfimd," shall be mailed to Environmental 

Protection Agency, Region 5, Attention: Program Accounting and Analysis Section, P.O. Box 

70753, Chicago, Illinois 60673, shall indicate that the payment is for stipulated penalties, and 

shall reference the U.S. EPA Region and Site/Spill ID # 05A5, the DOJ Case Number 90-11-I-

7B, and the name and address of the party making payment. Copies of check(s) paid pursuant to 

this Section, and any accompanying transmittal letter(s), shall be sent to the United States as 

provided in Section XVIII (Notices), and to the Project Coordinator. 

(d) The payment of penalties shall not alter in any way JM’s obligation to 

complete the performance of the Work required under this Consent Decree. 

56. Penalties shall continue to accrue during any dispute resolution period, but need 

notbe paid until the following: 
i 

(a) If the dispute is resolved by agreement or by a decision ofU.S. EPA that is 

not appealed to this Court, accrued penalties determined to be owing shall be paid to U.S. EPA 

within 15 days of the agreement or the receipt ofU.S. EPA’s decision or order; 

(b) If the dispute is appealed to this Court and the United States prevails in 
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whole or in part, JM shall pay all accrued penalties determined by the Court to be owed to U.S. 

EPA within 60 days of receipt of the Court’s decision or order, except as provided in 

Subparagraph (c) below; 

(c) If the District Court’s decision is appealed by any Party, JM shall pay all 

accrued penalties determined by the District Court to be owing to the United States into an 

interest-beating escrow account within 60 days of receipt of the Court’s decision or order. 

Penalties shall be paid into this account as they continue to accrue, at least every 60 days. Within 

15 days of receipt of the final appellate court decision, the escrow agent shallpay the balance of 

the account to U.S. EPA or to JM to the extent that they prevail. 

/ 

57. Nothing in this First Amended Consent Decree shall be construed as prohibiting, 

altering, or in any way limiting the ability of the United States to seek any other remedies or 

sanctions available by virtue of JM’s violation of this First Amended Consent Decree or of the 

statutes and regulations upon which it is based, including, but not limited to, penalties pursuant 

to Section 122(1) of CERCLA, 42 U.S.C. 9622(1)provided, however, that the United States shall 

not seek civil penalties pursuant to Section 122(1)of CERCLA i’or any violation for which a 

stipulated penalty is provided herein, except in the case of a willful violation of the Consent 

Decree. Notwithstanding any other provision of this Section; the United States may, in its 

unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to 

thisFirst Amended Consent Decree. 

XVI. COVENANTS NOT TO SUE ’ 

58. In consideration of actions which -,viii be performed and payments which will be 

made by JM under the terms of the First Amended Consent Decree, and except as otherwise 
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specifically provided in this Decree, the United States and the State hereby covenant not to sue or 

take administrative action against JM or its officers, directors, employees, or agents acting in 

such capacity, pursuant to Sections 106 and 107 of CERCLA, 42 U.S.C. §§ 9606 and 9607 for 

performance of the Work/Remedial Action as defined in Paragraph (4)(z) and recovery of 

response costs as defined in Section XIV. These covenants not to sue shall take effect upon the 

receipt of the payments required by Section XIV. With respect to future liability within the 

Facility boundaries depicted in Exhibit 3, this covenant not to sue shall take effect upon 

certification by U.S. EPA with the concurrence of Illinois EPA of completion of the Work 

required under this First Amended Consent Decree and payment of all costs required under 

Section XIV. These covenants not to sue are conditioned upon satisfactory performance by JM 

of its obligations under this First Amended"Consent Decree. 

59. Notwithstanding any other provision of this First Amended Consent Decree, the 

United States and the State reserve and this Decree is without prejudice to claims based on : 

(a)	 Liability for any area located adjacent to and/or outside of the boundaries 
of the Facility as set forth in Exhibit 3, including but not limited to areas 
where asbestos and/or other Waste Material have or may have come to be 
located from the Facility; 

(b)	 Liability for Johns Manville’s former manufacturing facility (the SRP 
Property), which is approximately depicted in Exhibit 5; 

(c) Liability arising from hazardous substances removed from the Facility; 

(d)	 Liability for damages for injury to, destruction of or loss of natural 
resources and for the costs of any natural resource damages assessment; 

(e) Criminal liability; 

(f)	 Claims based on a failure by JM to meet the requirements of this First 
Amended Consent Decree; 
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(g)	 Liability for violations of federal or state law which occur during or after 
implementation of the Remedial Action; 

(h)	 Liability arising from the past, present, or future disposal, release, or threat 
of release of Waste Material outside of the Facility; and 

(i)	 Liability, prior to Certification of Completion of the Work/Remedial 
Action, for additional response actions that U.S. EPA determines are 
necessary to achieve performance standards. 

60. Notwithstanding any other provision in this First Amended Consent Decree, (1) 

the United States and the State reserve the right to institute proceedings in this action or in a new 

action or to issue an Administrative Order seeking to compel JM to perform any additional 

response actions relating to the Facility, or (2) the United States and the State reserve the right to 

institute proceedings in this action or in a new action seeking to reimburse the United States or 

the State for its response costs for action undertaken under CERCLA, relating to the Facility, if: 

(a) Prior to Certification of Completion of the Work/Remedial Action: 

(1) conditions at the Facility, previously unknown to the U.S. EPA or 

Illinois EPA, are discovered after lodging of this First Amended Consent Decree, or (2) 

information is received, in whole or in part, after lodging of this First Amended Consent Decree, 

and U.S. EPA determines that these previously unknown conditions or this information together 

with any other relevant information indicate that the remedial action is not protective of human 

health and the environment. 

(b) Subsequent to Certification of Completion of the Work/Remedial Action: 

(t) conditions at the Facility, previously tmknown to the U.S. EPA or 

Illinois EPA, are discovered, or (2) information previously unknown to U.S. EPA and the Illinois 
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EPA is received in whole or in part, and these previously unknown conditions or this information 
t 

together with other relevant information indicate that the Work/Remedial Action is not 

protective of human health and the environment. 

(c) For purposes of Paragraph 60(a), the information and the conditions known to 

U.S. EPA and Illinois EPA shall include only that information and those conditions known to 

U.S. EPA and Illinois EPA as of the date of lodging and set forth in the ROD as Modified and 

the administrative record. For purposes of Paragraph 60(b), the information and the conditions 

known to U.S. EPA andIllinois EPA shall include only that information and those conditions 

known to U.S. EPA and Illinois EPA as of the date of Certification of Completion of the 

Work/Remedial Action and set forth in the ROD as modified, the administrative record, the post-

ROD administrative record, or in any information received by U.S. EPA and Illinois EPA 

pursuant to the requirements of this First Amended Consent Decree prior to Certification of 

Completion of the Work/Remedial Action. 

61. Notwithstanding any other provision in this First Amended Consent Decree, the 

covenants not to sue in this Section shall not relieve*JM of its obligation to maintain compliance 

with this First Amended Consent Decree. The United States and the State reserve their rights to 

take response actions at the Facility in the event of a breach of the terms of this First Amended 

Consent Decree and to seek recovery of costs resulting from such a breach, or relative to any 

portion of the work funded or performed by the United States or the State, or incurred by the 

United States-or the State as a result of having to seek judicial assistance to remedy conditions at 

the Facility: 

62. Nothing in this Decree shall constitute or be construed as a release or a covenant 
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not to sue regarding any claim or cause of action against any person Corporation or other entity 

not a signatory to this Decree for any liability it may have arising out of or relating to the JM 

Waukegan Facility. The United States and the State expressly reserve the right in their 

unreviewable discretion to sue any person other than JM in connection with the Facility. 

XVII. COVENANTS BY JM, OTHER CLAIMS, CONTRIBUTION PROTECTION 

63. JM agrees to indemnify, save and hold harmless the United States, the State 

and/or their representatives from any and all claims or causes of action arising from acts or 

omissions of JM and/or its representatives in carrying out the activities pursuant to this First 

Amended Consent Decree, except for such claims or causes of action arising from acts or 

omissions of the United States, and the State, their employees, agents, and assigns. The United 

States and the State shall notify JM of any such claims or actions within 60 working days of 

receiving notice that such a claim or action is anticipated or has been filed. The United States 

and the State agree not to act with respect to any such claim or action without first providing JM 

an opportunity to participate. 

64. The United States and the State are not to be construed as parties to, and do not 

assume any liability for, any contract entered into by JM in carrying out the activities pursuant to 

this First Amended Consent Decree. The proper completion of the Work under this First 

Amended Consent Decree is solely the responsibility of JM. 

65. JM hereby covenants not to sue and agrees not to assert any claims or causes of 

action against the United States or the State with respect to the Facility or this First Amended 

Consent Decree, including, but not limited to: 

(a) any direct or indirect claim for reimbursement from the Hazardous Substance 
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Superfimd (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) through 

CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law; 

(b) any claims against the United States and/or the State under CERCLA 

Sections 107 or 113, 42 U.S.C. §§ 9607 or 9613; or 

(c) any claim arising out of response actions or in connection with the 

Facility, including any claim under the United States Constitution, the State Constitution, the 

Tucker Act, 28 U.SIC. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or 

at common law. 

66. U.S. EPA agrees that upon entry of the Original Consent Decree, the June 14, 

1984 Administrative Order by Consent described in the Preamble (B above), has been completed 

by JM to U.S.EPA’s satisfaction and has been terminated. On September 1, 1987, U.S. EPA 

entered an Administrative Order against JM requiring JM to implement the ROD at the Facility. 

U.S. EPA agrees that upon entry of the Original Consent Decree, the September 1, 1987 

Administrative Order was withdrawn and is of no further force or effect. 

67. The parties agree that the Facility defined herein is a "Manville Owned Site’" 

within the meaning of paragraphs 27 and 41 of the Stipulation and Order of Dismissal and 

Settlement entered by the Court on October 28, 1994 in Manville Corp. et al. v. United States of 

America, United States District Court for the Southern District of New York (91 Civ. 6683 

[RWS]) ("Global Settlement Order"). Nothing contained herein is intended to or shall be 

interpreted as waiving any rights that the parties may have under the Global Settlement Order 

with respect to areas outside of the boundaries of the Facility. 

68. In any subsequent administrative or judicial proceeding initiated by the United 
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States or the State for injunctive relief, recovery of response costs, or other appropriate relief 

relating to the Facility, JM shall not assert, and may not maintain, any defense or claim based 

upon the principles 0fwaiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, 

or other defenses based upon any contention that the claims raised by the United States or the 

State in the subsequent proceeding were or should have been brought in the instant case. 

69. The Parties agree, and by entering this First Amended Consent Decree this Court 

finds, that JM is entitled, as its effective date, to protection from contribution actions or claims as 

f 

provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(0(2) for matters addressed in this 

First Amended Consent Decree. Matters addressed include the Work set forth in Section V and 

the response costs pursuant to Section XIV. 

XVIII. NOTICES 

70. Whenever, under the terms of this First Amended Consent Decree, notice is 

required to be given by one party to another, or service of any papers or process is necessitated 

by the dispute resolution provisions of Section XII hereof, such correspondence shall be directed 

to the following individuals at the addresses specified below, unless those individuals or their 

successors give notice of a change to the other Parties in writing: 

As to the United States: 

Chief, Environmental Enforcement Section

Environmental Enforcement Section

U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

DJ# 90-11-1-7B
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As to U.S. EPA:

Regional Counsel

Attn: Johns Manville

Staff Attorney

u.s. Environmental

Protection Agency

Mail Code C14J

77 W. Jackson Boulevard

Chicago, Illinois 60604


Director, Superfund Division

Attn: Johns Manville

Remedial Project Manager

Mail Code SR 6J

U.S. Environmental Protection Agency

77 W. Jackson Boulevard

Chicago, Illinois 60604


As to JM:

Bruce D. Ray

Associate General Counsel

Johns Manville

717 17th Street (80202)

P.O. Box 5108

Denver, CO 80217-5108

(303) 978-3527

(888) 629-6374 FAX


As to the State of Illinois 
Illinois Environmental 
Protection Agency 

Attn: Manager, Federal 
Site Remediation Section 
Division of Remediation 
Management 
1021 Grand Avenue East -
Springfield, Illinois 62794-9276 

Chief, Environmental Bureau North 
Illinois Attorney General’s Office 
100 W. Randolph Street 
Chicago, Illinois 60601 

XIX. CONSISTENCY WITH NATIONAL CONTINGENCY PLAN 

71. The United States and the State agree that the Work, if properly performed as set 

forth in Section V hereof, is consistent with the provisions of the National Contingency Plan, 

pursuant to 42 U.S.C. § 9605. 

XX. RESPONSE AUTHORITY 

72. Notwithstanding any other provision of this First Amended Consent Decree, the 

United States and the State retain all authority and reserve all rights to take any and all response 

actions authorized by law. 
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XXI. MODIFICATION 

73. Except as provided for herein, there shall be no modification of this First 

Amended Consent Decree without written approval of all Parties. 

XXII. EFFECTIVE DATE AND CERTIFICATION OF COMPLETION 

74. ThisFirst Amended Consent Decree shall be effective upon the date of its entry 

by the Court. 

75. Completion of C0nstruction: When JM determines that it has completed 

construction of each of the remedial activities required under Paragraph 15 and the performance 

standards have been attained for each remedial activity, JM shall submit a written report to U.S. 

EPA for approval, with a copy to Illinois EPA. In the report, a registered professional engineer 

and the JM Project Coordinator shall state that the construction of the remedial activity has been 

completed in full satisfaction of the requirements of this First Amended Consent Decree. The 

written report shall include as-built drawings signed and stamped by a professional engineer. 

The report shall contain the following statement, signed by a responsible corporate official of JM 

or JM’s Project Coordinator: 

To the best of my knowledge, after thorough investigation, I certify that the information 
contained in or accompanying this submission is true, accurate and complete. I am aware 
that there are significant penalties for submitting false information, including the 
possibility of fine and imprisonment for knowing violations. 

If after review of the written report, U.S. EPA, with concurrence by the State; determines that the 

remedial activity or any portion thereof has not been completed in accordance with this First 

Amended Consent Decree or that the performance standards have not been achieved, U.S. EPA 

will notify JM in writing of the activities that must be undertaken by JM pursuant to this First 
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Amended Consent Decree to complete the remedial activity and achieve the performance 

standards. U.S. EPA will set forth in the notice a schedule for performance of such activities 

consistent with the First Amended Consent Decree or require JM to submit a schedule tO U.S, 

EPA for approval. JM shall perform all activities described in the notice in accordance with the 

specifications and schedules established therein, subject to its right to invoke dispute resolution. 

76. Completion of the Work/Remedial Action. When JM determines that it has 

completed the Work (including O & M), it shall submit to U.S. EPA a written report by a 

registered professional engineer stating that the Work has been completed in full satisfaction of 

the requirements of this First Amended Consent Decree. The report shall contain the following 

statement, signed by a responsible corporate official of JM or JM’s Project Coordinator:. 

To the best of my knowledge, after thorough investigation, I certify that the 
information contained in or accompanying this submission is true, accurate and 
complete. I am aware that there are significant penalties for submitting false 
informationi including the possibility of fine and imprisonment for knowing 
violations.. 

If, after review of the written report, U.S. EPA, with concurrence by the State, determines that 

any portion of the Work has not been completed in accordance with this Consent Decree, U.S. 

EPA will notify JM in writing of the activities that must be undertaken by JM pursuant to this 

Consent Decree to complete the Work. U.S. EPA will set forth in the notice a schedule for 

performance of such activities consistent with the First Amended Consent Decree or require JM 

to submit a schedule to U.S. EPA for approval. JM shall perform all activities described in the 

notice in accordance with the specifications and schedules established therein, subject to its right 

to invoke the dispute resolution procedures. IfU.S. EPA concludes, based on the initial or any 
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subsequent request for Certification of Completion by JM and concurrence by the State, that the 

Work has been performed in accordance with this First Amended Consent Decree, U.S. EPA will 

so notify the JM in writing. 

XXIII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

77: This First Amended Consent Decree shall be lodged with the Court for a period of 

not less than 30 days for public notice and comment in accordance With Section 122(d)(2) of 

CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to 

withdraw or withhold its consent to entry of the Decree if comments received disclose facts or 

considerations which indicate that the Decree is inappropriate, improper or inadequate. JM 

consents to entry of this First Amended Consent Decree without further notice. 

XXIV. NOTICE TO THE FEDERAL NATURAL RESOURCES TRUSTEE 

78. Pursuant to Section 1220) of CERCLA, 42 U.S.C. § 9622(j), U.S. EPA has given 

notice to the Federal natural resource trustee of the negotiations with potentially responsible 

parties regarding the scope of remedial action at the Facility. 

XXV. EXHIBITS 

79. The following Exhibits are attached to and incorporated into this First Amended 

Consent Decree: 

Exhibit 1: 

Exhibit 2: 

Exhibit 3: 

Exhibit 4: 

Exhibit 5: 

First Explanation of Significant Differences 

Second Explanation of Significant Differences 

Facility Map 

Sites 1, 2, 3, 4, 5, 6 and 7 

Johns Manville Owned Property that is enrolled in the State of 
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Illinois Site Remedial Program ("SRP Property") 

Exhibit 6: Areas of the Facility remediated under Phase I Work Plan and 

Johns Manville Waukegan Disposal Area 

Exhibit 7: Phase I Groundwater and Surface Water Monitoring Well 

Locations 

Exhibit 7A: Phase II Groundwater and Surface Water Monitoring Well 

Locations 

Exhibit 8: Phase I Air Monitoring 

Exhibit 9: Areas of the Facility tobe remediated under Phase II Work Plans 

Exhibit 10: Area of Facility Subject to Land Use Restrictions in Paragraph 

25(a) 

Exhibit 11: Notice - Johns Manville Waukegan Disposal AreaNPL Site 

Exhibit 12: Notice - SRP Property 

Exhibit 13: Model Deed: Johns Manville Waukegan Disposal Area NPL Site 

Exhibit 14: Model Deed: SRP Property 

XXVI. SERVICE 

80. JM shall identify, on the attached signature page, the name, address and telephone 

number of an agent who is authorized to accept service of process by mail on behalf of that Party 

with respect to all matters arising under or relating to this First Amended Consent Decree. JM 

hereby agrees to accept service in that manner and to waive the formal service requirements set 

forfah in Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules of this 

Court, including, but not limited to, service of a summons. 
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XXXVIL RETENTION OF JURISDICTION/FINAL JUDGMENT 

81. This Court retains jurisdiction over the subject matter of the First Amended 

Consent Decree and over JM for the duration of performance of the.provisions of the Decree; for 

the purpose of enabling any of the Parties to apply to the Court for such further order, direction 

and relief as may be necessary for construction or modification of the Decree, to enforce 

compliance with its terms or to resolve disputes in accordance with Section XII (Dispute 

Resolution). 

82. This First Amended Consent Decree and its exhibits constitute the final, complete, 

and exclusive agreement and understanding among the parties with respect to the settlement 

embodied in the First Amended Consent Decree. The parties acknowledge that there are no 

representations, agreements or tmderstandings relating to the settlement other than those 

expressly contained in this First Amended Consent Decree. 

83. Upon approval and entry by the Court, this First Amended Consent Decree shall 

constitute a final judgment between and among the United States, the State and JM. The Court 

finds that there is no just reason for delay and therefore enters this judgment as a final judgment 

under Fed. R. Civ. P. 54 and 58. 

SO ORDERED THIS DAY OF ,20 . 

United States District Judge 
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The undersigned parties enter into this First Amended Consent Decree in the matter of United 
States et al. v. Manville Sales Corporation (now known as Johns Manville), Civil Action No. 
88C 630, N.D. Illinois, Eastern Division 

Date: 

Date: 9- ~- 09 

Date: 

FOR THE UNITED STATES OF AMERICA


THOMAS L. SANSONETTI

Assistant Attorney General

Environment and Natural Resources

Division


U.S. Department of Justice


MIRIAM L. CHESSLIN

Trial ,Attorney

Environmental Enforcement Section

Environment and Natural Resources

Division


U.S. Department of Justice

Post Office Box 7611

Washington, DC 20044

(202) 514-1491


PATRICK FITZGERALD

United States Attorney for the

Northern District of Illinois


LINDA WAWZENSKI

Assistant U.S. Attorney

219 S. Dearbom Street

Chicago, IL 60604

(312) 353-1994
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The undersigned parties enter into this First Amended Consent Decree in the matter of~ 

~ta~es et al. v. Manville Sal~ Corporation (now known as Johns Manville). Civil Action No. 
88C 630, N.D. Illinois, Eastern Division 

Dale" 

Regional Administrator 
U.S. Environmental Protection 

Agency, Region 5 

ET 1L CARLSON 
Associate Regional Counsel 
U.S_ Environmvntal Protection 

Agency, Region 5 
7"/West Jackson Boulevard 
Chicago, Illinois 60604 

(312) 886-6059 
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The undersigned parties enter into this First Amended Consent Decree in the matter of United 
States et al. v. ManvilteSales Corporation (now known as Johns Manville), Civil Action No. 
88C 630, N.D. Illinois, ’Eastern Division 

FOR THE STATE OF ILLINOIS 

LISA MADIGAN 
Attorney General 
State of Illinois 

MATTHEW J. DUNN 
Chief, Environmental Enforcement/ 

Asbestos Litigation Division 

Chi~onmental ~ 
Assistant Attorney General 
188 West Randolph St 
20tb Floor 
Chicago, IL 60601 
(312) 814-3094 

ILLINOIS ENVIRONMENTAL PROTECTION 

Date: 

~efPH ~. SVOBODA 

Counsel 
Division of Legal Counsel 
1021 Grand Avenue East 
Springfield, Illinois 62794-9276 
(217) 782-5544 



The undersigned parties enter into this First Amended Consent Decree in the matter of United 
States et al. v. Manville Sales Corporation (now known as Johns Manville), Civil Action No. 
88C 630, N.D. Illinois, Eastern Division 

FOR JOHNS MANVILLE 

Dat~ 
BRUCE D. RAY 

C)Associate General Counsel 
717 17th Street (80202) 
P.O. Box 5108 
Denver, Colorado 80217 
(303) 978-3527 
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